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Design-Build Demonstration Program

[Pursuant to PCC Part 1, Div. 2, Ch. 6.5, §6806]

Draft Policy for Payment and Performance Bonds 
Background:

On February 20, 2009, California governor signed into law, an amendment to the Public Contract Code requiring the department to undertake 10 demonstration projects (in addition to another five projects by local transportation entities) utilizing the design-build contracting methodology. 
Though industry practices in the design-build industry may or may not require the design builder to provide payment and performance bonds, this law requires payment and performance bonds be posted in amounts to be determined by the department, except that the payment bond may not be less than the performance bond. The law also requires the design-builder to provide errors and omissions (professional liability) insurance for the design element of the contract
Issues:

· What will be the amount of the payment and performance bond in relation to the value of the contract?

· What portion or aspect, if any, of the design services are covered by the payment and performance bonds?

· What bond forms should be used?

· Consistency in bond amounts as compared to bonds on traditional design-bid-construct contracts. Example: For projects larger than $250 million, PCC Section 10222 (b) allows payment bond not less than the lesser of 50% of contract value or $500 million. 
Proposed bond policy:
1.  Each design-build contract shall require a payment and performance bond not less than the following:

a) The lump sum bid amount by the design-build entity if “lowest responsible bid” criterion is used in the award; or

b) The engineers estimate in the request for proposal (RFP) if the “best value” criterion is used in the award.

2.  The payment bond shall specify coverage for design services in addition to those named for labor, material, equipment, and other services under Section 3181 of the Civil Code.

3. Performance bond shall include coverage for cost of replacing design service team.
4. To not restrict the pool of bidders and hamper competitive bidding due to bonding capacity on very large contracts, when the contract price is greater than two hundred fifty million dollars ($250,000,000), the payment or performance bond shall equal not less than one-half of the contract price or five hundred million dollars ($500,000,000). [PCC §10222].
5. The performance bond shall remain in effect for a period of the work guaranty.

 For consistency, payment and performance bond forms currently in use by the department will be modified and used on design-build contracts. [See attachments modified bond forms].
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