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Mark Heckman, Acting Environmental Chief
Caltrans District 9

500 South Main Street
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BOARD ORDER NO. R6T-2014-0006 CLEAN WATER ACT SECTION 401 WATER
QUALITY CERTIFICATION FOR CALTRANS DISTRICT 9 MONO CULVERTS
REPLACEMENT PROJECT, MONO COUNTY, WDID 6A261312002

The California Regional Water Quality Control Board, Lahontan Region (Water Board) has
received a complete Clean Water Act (CWA) Section 401 Water Quality Certification
(WQC) application and application filing fee from Caltrans District 9 (Applicant) for the
Mono Culverts Replacement Project (Project) in Mono County. This Order for WQC hereby
assigns this Project the following reference number: Waste Discharger Identification
(WDID) No. 6A261312002. Please use this reference number in all future
correspondence regarding this Project.

Any person aggrieved by this action of the Water Board may petition the State Water
Resources Control Board (State Water Board) to review the action in accordance with
Water Code section 13320 and California Code of Regulations (CCR), title 23, sections
2050 and following. The State Water Board must receive the petition by 5:00 p.m.,

30 days after the date of this Order, except that if the thirtieth day following the date of
this Order falls on a Saturday, Sunday, or state holiday, the petition must be received by
the State Water Board by 5:00 p.m. on the next business day. Copies of the law and
regulations applicable to filing petitions may be found on the Internet at:

http.//www.waterboards.ca.gov/public_notices/petitions/water_quality or will be provided

upon request.
PROJECT DESCRIPTION

Table of Project Information:

WDID Number 6A261312002

Applicant Mark Heckman, Acting Environmental Chief

500 South Main Street

Bishop, CA 93514

Agent None

Project Name Caltrans District 9 Mono Culverts Replacement Project

Any L. Horne PHD, crair | PATTY Z. KOUYOUMDJIAN, EXECUTIVE OFFICER
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Table of Project Information continued:

Project Purpose and

In-kind replacement of failing culverts at 15 locations on Highways 158,

Description 108, 182, and 395
Project Type Culvert replacement
Project County Mono

Project Address or
other Locating

One location on Highway 108 at Pickel Meadow, two locations on Highway
158 in June Lake, eleven loc ations on Highway 182 near Bridgeport, and

Information one location on Highway 395 at Devil's Gate north of Bridgeport.
Location . .

Latitude/Longitude Latitude 37.333420 to 38.416863, Longitude -119.083844 to -119.378198
Hydrologic Unit(s) Hydrologic Units, 601.00, 630.00, 6 31.00, 632.00

Overall Project Area

1.35 acres

Receiving Water(s)
Name

Brownie Creek, Reverse Creek, East Walker River, Frying Pan Creek, Hot
Creek, minor surface waters

Water Body Type(s)

Rivers, wetlands and minor surface waters

Designated
Beneficial Uses

MUN, AGR, GWR, FRSH, REC-1, REC-2, COMM, COLD, WILD, RARE,
SPWN, WQE, FLD

Potential Water
Quality Impacts

Sediment and other construction-related pollutants

Area of Water(s)
within the Overall 0.22 acres
Project Area
Impacts of Fill to Waterbody Permanent Temporary
waters of the state, Type Acres or | Linear Cubic Iy Linear Cubic
including waters of Sq. Ft. Feet Yards Feet Yards
the U.S. (WOUS) Lake

Riparian

Stream 0.013 20.98

Wetland 0.0054 8.71
Impacts of Dredging | | Waterbody Permanent Temporary
(Excavation) Type Acres or | Linear Cubic Neres Linear Cubic
to waters of the Sq. Ft. Feet Yards Feet Yards
state, including Lake
wous Riparian

Stream

Wetland

Total 0.0184 29.69

Federal Permit(s)

The Applicant has applied for U.S. Army Corps of Engineers (USACOE)
authorization to proceed under a Nationwide Permit 3, pursuant to CWA
section 404.

Non-Compensatory
Mitigation

Work will be scheduled between June 1 and October 31. All heavy
equipment will be operated from the roadway or shoulder and
sediment/erosion controls will be installed where appropriate. Gravel bag
berms or clear water diversions will be used to isolate work areas from
surface waters. All dewatering waste will be disposed at appropriate
upland locations to av oid discharge to surface waters. In excavation areas,
topsoil will be stockpiled and rec overed for revegetation. Willows will be
trimmed by hand to leave root structures in place. Disturbed areas will be
revegetated with native grass and shrub species, willow cuttings and plugs
of wetland species where conditions are appropriate.
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Table of Project Information Continued:

,\Cﬂti)tzggggrs]atory Restoration of 0.0184 acres (1:1) for temporary impacts to WOUS

Applicable Fees $1,296 [$1,097 base fee + $87 discharge fee for 0.0184 acres of impacts to
Federal Jurisdictional Waters at $4,717 per acre + $112 ambient surcharge
(9.5% of base and discharge fee)]

Fees Received $1,296

CEQA COMPLIANCE

The Water Board has determined that this Project is exempt from the California
Environmental Quality Act (CEQA)(Public Resources Code Section 21000 et seq.). In
accordance with section 15301 and 15302, the basis for CEQA exemption is

“Existing Facilities” and “Replacement and Reconstruction.” A Notice of Exemption will
be filed with the State Clearinghouse concurrently with issuing this Order.

SECTION 401 WATER QUALITY CERTIFICATION

Authority

Section 401 of the CWA (33 U.S.C., paragraph 1341) requires that any applicant for a
CWA section 404 permit, who plans to conduct any activity that may result in discharge
of dredged or fill materials to WOUS, must provide to the permitting agency a
certification that the discharge will be in compliance with applicable water quality
standards of the state in which the discharge will originate. No section 404 permit may
be granted (or valid) until such certification is obtained. The Applicant submitted a
complete application and the fees required for WQC under section 401 for the Project.
The Applicant has applied for USACOE authorization to proceed under Nationwide
Permit No. 3 pursuant to CWA section 404.

CCR title 23, section 3831(e) grants the Water Board Executive Officer the authority to
grant or deny WQC for projects in accordance with CWA section 401. The Caltrans
Project qualifies for such WQC.

Standard Conditions

Pursuant to CCR title 23, section 3860, the following standard conditions are
requirements of this certification:

1. This certification action is subject to modification or revocation upon administrative
or judicial review, including review and amendment pursuant to Water Code section
13330 and CCR title 23, section 3867.

2. This certification action is not intended and must not be construed to apply to any
discharge from any activity involving a hydroelectric facility requiring a Federal
Energy Regulatory Commission (FERC) license unless the pertinent certification
application was filed pursuant to CCR title 23, section 3855(b) and the application
specifically identified that a FERC license or amendment to a FERC license for a
hydroelectric facility was being sought.
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3. The validity of any non-denial certification action must be conditioned upon total
payment of the full fee required under CCR title 23, section 3833, unless otherwise
stated in writing by the certifying agency.

4. Neither Project construction activities nor operation of the Project may cause a
violation of the Water Quality Control Plan for the Lahontan Region (Basin Plan),
may cause a condition or threatened condition of pollution or nuisance, or cause any
other violation of the Water Code.

5. The Project must be constructed and operated in accordance with the Project
described in the application for WQC that was submitted to the Water Board.
Deviation from the Project description constitutes a violation of the conditions upon
which the certification was granted. Any significant changes to this Project that
would have a significant or material effect on the findings, conclusions, or conditions
of this certification, including Project operation, must be submitted to the Executive
Officer for prior review and written approval.

6. This WQC is subject to the acquisition of all local, regional, state, and federal
permits and approvals as required by law. Failure to meet any conditions contained
herein or any conditions contained in any other permit or approval issued by the
state of California or any subdivision thereof may result in the revocation of this
certification and civil or criminal liability.

7. The Water Board may add to or modify the conditions of this certification as
appropriate to implement any new or revised water quality standards and
implementation plans adopted or approved pursuant to the Porter-Cologne Water
Quality Control Act or section 303 of the CWA, or as appropriate to coordinate the
operations of this Project with other projects where coordination of operations is
reasonably necessary to achieve water quality standards or protect the beneficial
uses of water. Notwithstanding any more specific conditions in this certification, the
Project must be constructed and operated in a manner consistent with all water
quality standards and implementation plans adopted or approved pursuant to the
Porter-Cologne Water Quality Control Act or section 303 of the CWA.

8. This certification does not authorize any act which results in the taking of a
threatened or endangered species or any act which is now prohibited, or becomes
prohibited in the future, under the California Endangered Species Act
(Fish and Game Code section 2050 et seq.) or the federal Endangered Species Act
(16 U.S.C. sections 1531 et seq.). If a "take" will result from any act authorized
under this certification, the Applicant must obtain authorization for the take prior to
construction or operation of the Project. The Applicant is responsible for meeting all
applicable requirements of the Endangered Species Act for the Project authorized
under this certification.
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Additional Conditions

Pursuant to CCR title 23, section 3859(a), the following additional conditions are
requirements of this certification:

No debris, cement, wet concrete (or wash water therefrom), oil or petroleum product
must enter into, or be placed where it may be washed from the Project site by rainfall
or runoff, into waters of the state. When operations are completed, any excess
material must be removed from the Project work area, and from any areas adjacent
to the work area where such material may be transported into waters of the state.

All dewatering waste must be disposed in a manner to prevent such waste from
re-entering waters of the state.

The Applicant must immediately (within two hours) notify Water Board staff by
telephone whenever an adverse condition occurs as a result of this discharge.

Such a condition includes, but is not limited to, a violation of the conditions of this
Order, a significant spill of petroleum products or toxic chemicals, or damage to
control facilities that would cause noncompliance. A written notification of the
adverse condition must be provided to the Water Board within two weeks of
occurrence. The written notification must identify the adverse condition, describe the
actions necessary to remedy the condition, and specify a timetable, subject to any
modifications by Water Board staff, for the remedial actions.

The Applicant must prevent the introduction or spread of noxious/invasive weeds or
organisms within the Project and staging area. Measures must include the cleaning
of all equipment and gear that has been in an infested site with water heated to 120
degrees Fahrenheit or more, the use of weed-free erosion control materials
(including straw), and the use of weed-free seeds and plant material for revegetation
of disturbed areas.

Construction equipment must be monitored for leaks, and removed from service if
necessary to protect water quality.

An emergency spill kit must be at the Project site at all times.

A copy of this Order must be maintained at the Project site so as to be available at
all reasonable times to site operating personnel and Water Board staff.

Enforcement

1.

In the event of any violation or threatened violation of the conditions of this
certification, the violation or threatened violation must be subject to any remedies,
penalties, process or sanctions as provided for under state law. For purposes of
CWA section 401(d), the applicability of any state law authorizing remedies,
penalties, process or sanctions for the violation or threatened violation constitutes a
limitation necessary to assure compliance with the water quality standards and other
pertinent requirements incorporated into this certification.
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2. In response to a suspected violation of any condition of this certification, the State
Water Board or the Water Board may require the holder of any permit or license
subject to this certification to furnish, under penalty of perjury, any technical or
monitoring report the State Water Board or Water Board deems appropriate,
provided that the burden, including costs, of the reports must be a reasonable
relationship to the need for the reports and the benefits to be obtained from the
reports.

3. In response to any violation of the conditions of this certification, the Water Board
may add to or modify the conditions of this certification as appropriate to ensure
compliance.

Section 401 Water Quality Certification Requirements Granted

| hereby issue this Order certifying that any discharge from the referenced Project will
comply with the applicable provisions of CWA sections 301 (Effluent Limitations),

302 (Water Quality Related Effluent Limitations), 303 (Water Quality Standards and
Implementation Plans), 306 (National Standards of Performance), and 307

(Toxic and Pretreatment Effluent Standards), and with other applicable requirements of
state law. This discharge is also regulated under State Water Board Order

No. 2003-0017-DWQ, "General Waste Discharge Requirements for Dredge and Fill
Discharges That Have Received State Water Quality Certification" which requires
compliance with all conditions of this WQC.

Except insofar as may be modified by any preceding conditions, all WQC certification
actions are contingent on (a) the discharge being limited and all proposed mitigation
being completed in strict compliance with the Applicant’s Project description and the
terms specified in this WQC Order, and (b) compliance with all applicable requirements
of the Basin Plan.

We look forward to working with you in your efforts to protect water quality. If you have
questions, please contact Bud Amorfini at (530) 542-5463 or Alan Miller, Chief, North

& egulatory Unit, at (5630) 542-5430
UYOUI\\%JIAN g

IVE OFFICER

cc. Jason Brush, Wetlands Regulatory Office (WTR-8), US EPA, Region 9
(via email at R9-WTRB-Mailbox@epa.gov)
Bill Ome, State Water Resources Control Board, Division of Water Quality

(via email at Stateboard401@waterboards.ca.qov)

Leah Fisher, U.S. Army Corps of Engineers, Sacramento District
(via email at Leahm.fisher@UASCE army.mi)

Heidi Sickler, California Department of Fish and Game
(via email at Heid].Sickler@wildlife.ca.gov)

BA/adw/T: R6T-2014-0006_MonoCulverts401_8A261312002.docx
File: Caltrans District 9 Mono Culverts/6A261312002
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March 13, 2014

Mr. Mark Heckman

California Department of Transportation, District 9
Eastern Sierra Environmental Branch

500 South Main Street

Bishop, CA 93514

Subject: Final Streambed Alteration Agreement
Notification No. 1600-2012-0061-R6
Routine Maintenance Activities Inyo, Mono, and San Bernardino Counties

Dear Mr. Heckman:

Enclosed is the final Streambed Alteration Agreement (Agreement) for Routine
Maintenance Activities Inyo, Mono, and San Bernardino Counties (Project). Before the
California Department of Fish and Wildlife (Department) may issue an Agreement, it
must comply with the California Environmental Quality Act (CEQA). In this case, the
Department, acting as a responsible agency, filed a notice of determination (NOD) on
the same date it signed the Agreement. The NOD was based on information contained
in the final Mitigated Negative Declaration the lead agency (Caltrans) prepared for the
Project.

Under CEQA, filing a NOD starts a 30-day period within which a party may challenge
the filing agency’s approval of the project. You may begin your project before the 30-day
period expires if you have obtained all necessary local, state, and federal permits or
other authorizations. However, if you elect to do so, it will be at your own risk.

If you have any questions regarding this matter, please contact me at 760-872-0751 or
heidi.sickler@wildlife.ca.gov.

Sincerely,

Heidi A. Sickler
Senior Environmental Scientist

cc: Chron

Conserving California’s Wildlife Since 1870



CALIFORNIA DEPARTMENT OF FISH AND WILDLIFE
INLAND DESERTS REGION

3602 INLAND EMPIRE BOULEVARD, SUITE C-220
ONTARIO, CA 91764

(909) 484-0167

STREAMBED ALTERATION AGREEMENT-ROUTINE MAINTENANCE
NOTIFICATION No. 1600-2012-0061-R6

CALIFORNIA DEPARTMENT OF TRANSPORTATION DISTRICT 9
ROUTINE MAINTENANCE ACTIVITIES IN INYO, MONO AND SAN BERNARDINO
COUNTIES

This Streambed Alteration Agreement for Routine Maintenance (Agreement) is entered
into between the California Department of Fish and Wildlife (CDFW) and the California
Department of Transportation, District 9 (Permittee) as represented by Mr. Mark
Heckman.

RECITALS

WHEREAS, this Agreement is entered into between CDFW and Permittee, is for the
purpose of delineating and defining routine maintenance activities within Permittee’s
culvert and bridge facilities and shall not require further written notification and in
compliance with Section 1600 et. seq., of the FGC, unless the work as described in this
Agreement is substantially changed or conditions affecting fish and wildlife resources
change, and the resources are adversely affected by the activity conducted under this
Agreement; and

WHEREAS, CDFW has determined that such maintenance activities may substantially
adversely affect those existing fish and wildlife resources.

WHEREAS, Section 1602 of the FGC allows CDFW to propose reasonable
modifications to certain projects as would allow for the protection and continuance of
existing fish and wildlife resources that may be substantially adversely affected by that
project; and

WHEREAS, it is essential that Permittee perform routine maintenance activities within
miscellaneous streams and their tributaries, in Permittee’s District 9 area to maintain the
designed capacity of the channel(s), to protect the State Highway System, and to
prevent loss of life and property; and

WHEREAS, consistent with the policies of the FCG Section 1600 et seq., the protection
and conservation of the fish and wildlife resources of California are of utmost public
interest, and fish and wildlife conservation is a proper responsibility of the State; and
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WHEREAS, in order to avoid future conflicts, it is mutually beneficial to delineate and
define routine maintenance, to establish procedures to expedite maintenance activities,
and to provide for the protection and continuance of existing fish or wildlife resources
during such maintenance activities; and

WHEREAS, nothing in this Agreement shall constitute a waiver of any future or current
CDFW claims to the use and maintenance of natural conditions under the public trust
doctrine; and ‘

WHEREAS, this Agreement is not intended to affect Permittee’s rights under FGC
Section 1610 to undertake emergency work necessary to protect life and property.

THEREFORE, CDFW hereby proposes measures to protect fish and wildlife resources
during the Permittee’s work. Permittee hereby agrees to accept the following
measures/conditions as part of the proposed work.

PROJECT LOCATION

The work authorized by this Agreement will occur in Permittee’s District 9 in Mono, Inyo
and the northern section of San Bernardino Counties. A list of all possible culverts and
bridges within these counties where work might occur was submitted with Permittee’s
notification package (Attachment A). Permittee shall submit a Maintenance Notification
Request Form (NRF) (Attachment B), prior to maintenance work commencing at any of
these locations. The NRF shall include a map of the location, photos when possible,
and a description of the work to be conducted at that location.

PROJECT DESCRIPTION

Permittee’s Notification package comprises Permittee’s project description and is used
to provide the basis for establishing protective conditions that are included in this
Agreement. The Notification includes a project description, a complete set of maps and
detailed bridge and culvert project maintenance locations, a Best Management Practice
(BMP) Field Manual and Training Guide, a permit with the State Water Resources
Control Board National Pollutant Discharge Elimination System (NDPES) containing
conditions to address storm water discharges, and a Storm Water Quality Handbook
(SWQH), all of which contain conditions that Permittee and staff shall adhere to.
CDFW'’s concurrence with Permittee’s CEQA determination is based upon Permittee’s
commitment to full implementation of the conditions of this Agreement.

Routine maintenance activities that are typically performed in streams within these
facilities include the removal of sand, silt, sediment, debris, woody and herbaceous
vegetation; the control of weeds, grasses, and emergent vegetation; making repairs to
control erosion and stabilize banks; repairing gates, barricades, and small structures;
and the repair and/or replacement, cleaning and clearing of facilities, all as necessary to
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maintain the structural integrity and capacity of these facilities for drainage, flood
control, and conservation purposes.

If Permittee’s work changes from that stated in the Notification specified above, this
Agreement is no longer valid and a new Notification shall be submitted to CDFW.
Failure to comply with the provisions of this Agreement and with other pertinent code
sections, including but not limited to Fish and Game Code Sections 1602, 5650, 5652,
5937, and 5948, may result in prosecution.

PROJECT IMPACTS

Existing fish or wildlife resources the project could substantially adversely affect include
but are not limited to: desert tortoise, Amargosa vole, Mohave ground squirrel,
burrowing owl, willow flycatcher, Least Bell's vireo, western yellow Billed cuckoo, Inyo
California towhee, Amargosa nitrophila, Owens Valley checkerbloom, bank swallow,
other birds, raptors, reptiles, mammals, amphibians, fish, special status plants and all
other fish and wildlife resources, including that riparian vegetation which provides
habitat for such species in the area.

DEFINITIONS

Routine Maintenance

Routine Maintenance is recurring maintenance work (either scheduled or predictable)
that is necessary to maintain the functional integrity of Permittee’s existing facilities
within perennial and ephemeral streams. It does not include any activity that would
result in a change to the design capacity or existing footprint of a facility. Routine
maintenance includes the removal of sand, silt, sediment, debris, woody and
herbaceous vegetation; the control of weeds, grasses, and emergent vegetation;
making repairs to control erosion and stabilize banks; repairing gates, barricades, and
small structures; and the repair and/or replacement, cleaning and clearing of facilities.

Facilities
Facilities are man-made ancillary structures including but not limited to culverts, bridges,
down- and over-side drains and training dikes operated and maintained by Permittee.

Culverts

Culverts are water conduits that allow rivers and streams to cross under State Highways
and Routes. There are six types of culverts within Permittee’s District 9: circular culvert,
box culvert, pipe arch, horizontal ellipse, metal box and open arch. On the inflow and
outflow side of each culvert, there are end treatments, which include rock slope
protection, flared end sections, and concrete head walls.

Bridges
Bridges are structures that span more than 20 feet, measured along the centerline of

the road between under copings of abutments, and multiple span structures, including
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culverts, where the total measurement of the individual spans are in excess of 20 feet,
measured from center to center of supports along the centerline of the road and the
distance between individual culvert barrels is less than one-half the culvert diameter.

Drains
Drains are conduits that intercept and discharge surplus ground or surface water from
the roadway or shoulders.

Training Dikes
Training dikes are embankments constructed to provide a transition from the natural
stream channel or floodplain, both to and from a constricting bridge crossing.

Equipment
Permittee may use equipment to conduct routine maintenance activities. Hand-held

equipment to be used includes: shovels, hoes, mechanical hand-held weed eaters,
brush hog push mowers, pitch forks, rakes, pruners and loppers. Mechanical equipment
to be used includes: backhoes, graders, front end loaders, excavators, vactors, haul
trucks, remote controlled loaders, hydroseeders, dozers, gradealls, row boats, water
trucks, mechanical mowers, and remote control camera cars. Mechanical equipment
may be used to cross creeks using rubber mats within Permittee’s facilities for
maintenance activities.

Waterways
Waterways include perennial and ephemeral rivers, streams, brooks, canals, and

ditches (including concrete lined) in Mono, Inyo and the northern portion of San
Bernardino Counties (See Attachment A).

Best Management Practices (BMP'’s)

BMP’s are a method or combination of methods, which Permittee shall implement, to
prevent or reduce the movement or discharge of sediment, nutrients, construction
materials, or other pollutants from the land to surface or ground water, to protect water
quality and biological resources from potential adverse routine maintenance activities.

ROUTINE MAINTENANCE ACTIVITIES

1. Removal of Sand, Silt, and Sediment

Permittee may conduct the removal of stream deposits such as sand, silt and sediment
within an area of an existing facility to allow for unobstructed water flow in waterways.
Permittee may perform the work described in this subsection with mechanical
equipment provided that Permittee:

A) Restricts the work to an area within 100 feet upstream and 100 feet
downstream of the facility or work area;
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B) Implements erosion/sediment control BMPs and/or water diversions around
the work area, depending on the type of waterway and flow conditions to prevent
streambed materials from flowing downstream;

C) Shall place rubber mats for crossing streams with mechanical equipment;

D) Shall not temporarily stockpile sediment on existing riparian and/or wetlands
habitat;

E) Shall place sediment in a designated upland area, either road or other
compact surface, so that materials will not wash back into until waterway, until
sediment can be removed and disposed of at an approved disposal facility off
site; and

F) Performs material removal between February 1 through October 15, to
augment natural flows to assist in the removal of sediment and debris and avoid
impacts to spawning trout species and redds.

2. Removal of Debris

Permittee may remove material such as stream deposits, human generated debris and
other rubbish, and downed trees that significantly reduce channel capacity, impede
storm flow, accelerate erosion and/or cause damage to Permittee’s facilities. These
activities shall be conducted when waterways are dry or during annual low flows. If
flows are present in waterways, Permittee shall implement erosion/sediment control
BMPs and/or water diversions around the obstruction, to prevent streambed materials
from flowing downstream. Permittee shall follow Routine Maintenance Activity 1
(Removal of Sand, Silt, and Sediment), subsections A through E, when removing
debris.

3. Vegetation Control

Permittee may mow vegetation to provide access along channel banks to maintain the
function and integrity of culverts and bridges and may control weeds, grasses and
emergent vegetation that obstruct normal water diversion and flow through these
facilities. Permittee may also conduct the selective cutting of smaller, individual trees
less than 4 inches in Diameter at Breast Height (DBH) leaving larger individual trees to
provide canopy. Permittee shall not remove any trees greater than 4 inches DBH
without prior approval from CDFW. Removal shall be completed by hand when feasible.
When hand-removal is not feasible, Permittee may use mechanical equipment with the
implementation of erosion control BMPs or water diversions, depending on the type and
location of vegetation removal. Permittee shall follow Routine Maintenance Activity 1
(Removal of Sand, Silt, and Sediment), subsections A through E, when conducting
vegetation control.
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4. Bank Stabilization

Permittee may conduct repairs to control erosion and stabilize the banks of waterways.
Permittee may replenish damaged rip rap with clean rock and live woody vegetation
within the existing footprint of previously rip rapped areas provided the stream dry, and
old rip rap that may have fallen into the channel is removed. CDFW recommends and
encourages that live woody vegetation be incorporated into riprap structures to help
increase bank stability and decrease erosion. Placement of riprap and live vegetation
shall be conducted without heavy equipment entering the channel of the waterway. If
placement requires any vegetation removal, prior written approval from CDFW is
required.

5. Facilities Repair

Permittee may repair gates, barricades, headwalls, and other small structures within
their facilities to retain their functional and structural integrity. Permittee may also
conduct the repair and/or replacement of facilities provided that these work activities are
completed when water is not flowing in any waterway and the new facility is
substantially similar to and within the same footprint of the facility being replaced.

Work Not Authorized By This Agreement

1. Emergency work.

This Agreement does not apply to emergency work performed by Permittee. Pursuant to
Fish and Game Code Section 1610, Permittee shall notify CDFW within 14 days of
beginning necessary emergency work. Permittee shall make a reasonable effort to alert
CDFW as soon as possible.

2. Work Other Than Routine Maintenance.

Before performing work not covered by this Agreement, and if subject to section 1602,
Permittee shall notify CDFW and obtain a separate Lake or Streambed Alteration
Agreement.

MEASURES TO PROTECT FISH AND WILDLIFE RESOURCES
1. Administrative Measures
Permittee shall meet each administrative requirement described below.

1.1 Documentation at Project Site. Permittee shall make the Agreement, any
extensions and amendments to the Agreement, and all related notification
materials and California Environmental Quality Act (CEQA) documents, readily
available at the project site at all times and shall be presented to CDFW personnel,
or personnel from another state, federal, or local agency upon request.

1.2 Providing Agreement to Persons at Project Site. Permittee shall provide copies of
the Agreement and any extensions and amendments to the Agreement to all
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1.3

1.4

1.5

persons who will be working on the project at the project site on behalf of
Permittee, including but not limited to contractors, subcontractors, inspectors, and
monitors.

Notification of Conflicting Provisions. Permittee shall notify CDFW if Permittee

determines or learns that a provision in the Agreement might conflict with a
provision imposed on the project by another local, state, or federal agency. In that
event, CDFW shall contact Permittee to resolve any conflict.

Project Site Entry. Permittee agrees that CDFW personnel may enter the project
site at any time to verify compliance with this Agreement.

Nesting Birds. This Agreement does not authorize take of Nesting Birds. Sections
3503, 3503.5 and 3513 pursuant to FGC prohibits the take of all birds and their
active nests, including raptors and other migratory non-game birds (as listed under
the United States Migratory Bird Treaty Act).

2. Avoidance and Minimization Measures

To avoid or minimize adverse impacts to fish and wildlife resources identified above,
Permittee shall implement the measures listed below.

2.1

2.2

2.3

Prior to any ground disturbing activities under this Agreement, intensive, focused
surveys shall be conducted by qualified biologist for the special-status species
potentially found onsite at an appropriate time of year for maximum detectability,
with particular emphasis on desert tortoise, Amargosa vole, Mohave ground
squirrel, burrowing Owl, willow flycatcher, Least Bell's Vireo and nesting birds.
Wildlife surveys shall include diurnal transect surveys for other wildlife species and
bat roosts. The biologist shall provide Permittee a list of exclusion measures that
construction staff shall use to minimize risk of take or injury to any individual
animals in the vicinity of the work site. Permittee shall ensure that these exclusion
measures are in place prior to construction.

Prior to ground disturbing activities for any project under this Agreement, a focused
plant survey shall be conducted by a qualified botanist at an appropriate time of
year for maximum detectability in order to locate special-status species. If special-
status species are found present within the work site area, Permittee shall work
cooperatively with CDFW to identify ways to minimize or avoid impacts to these
species. Special-status plant populations that are adjacent to, but outside of, the
proposed work site area, shall be flagged and temporarily fenced to ensure that
these plants are not inadvertently harmed.

This Agreement does not allow for the take, or incidental take, of any State or
Federal listed threatened or endangered species. Liability for any take, or
incidental take, of such listed species remains the responsibility of Permittee for
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2.4

2.5

26

the duration of the project. Any unauthorized take of such listed species may result
in prosecution and the suspension or cancellation of this Agreement. In areas that
may support state or federal listed species, a qualified biologist shall conduct
appropriate surveys for potential rare, threatened, endangered, and other sensitive
plant and wildlife species. Permittee shall not begin work until a qualified biologist
and CDFW determines that maintenance construction activities shall not affect any
listed species. If a listed species is observed in the proposed work area, or is in a
location which could be impacted by the work proposed, Permittee shall notify
CDFW. Additional permits and CEQA compliance may become necessary if listed
species are impacted.

If any sensitive species are observed on or in proximity to the project site, or during
project surveys, Permittee shall submit California Natural Diversity Data Base
(CNDDB) forms and maps to the CNDDB within five working days of the sightings,
and provide the regional CDFW office with copies of the CNDDB forms and survey
maps. The CNDDB form is available online at:
www.dfg.ca.gov/whdab/pdfs/natspec.pdf. This information shall be mailed within
five days to: California Department of Fish and Wildlife, Natural Diversity Data
Base, 1807 13th Street, Suite 202, Sacramento, CA 95814, Phone (916) 324-
3812. A copy of this information shall also be mailed within five days to the
Department of Fish and Wildlife Region 6, 407 West Line St., Bishop, CA 93514
Attn: Heidi Sickler. Please reference SAA # 1600-2012-0061-R6.

Pre-construction surveys shall be conducted to determine the presence of
salamanders, frogs and toad species. Any of these species that are found in the
work area prior to construction shall be relocated to a suitable habitat area outside
of the construction site by a qualified biologist. Any amphibians encountered in pre-
construction surveys shall be identified to species, and reported to CDFW.

Willow flycatcher (WIFL) is listed as endangered (January 2, 1991), pursuant to
CESA. Habitat for this species is characterized by willow (Salix spp.) or alder
(Alnus spp.) thickets adjacent to permanent water such as low-gradient streams,
ponds, marshes or wet meadows within or adjacent to forested habitat. WIFL are
typically found to breed in riparian areas with shrub thickets interspersed with
openings such as moist meadows. Permittee shall employ the following standard
protection measures to prevent significant negative effects to WIFL and to avoid
unauthorized take of the species:
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a. The work area and its vicinity (within 300 feet) shall be reviewed by a qualified
biologist for presence of suitable WIFL habitat. If habitat is present, surveys
shall be completed before construction activities begin to determine if WIFL
are present, unless construction activities are conducted outside the WIFL
breeding season (May 1 through August 31). The currently accepted survey
protocol is “A Willow Flycatcher Survey Protocol for California developed by
Helen L. Bombay, Teresa M. Ritter and Brad E. Valentine, June 6 2000".

b. If current-year surveys (per the protocol) determine the presence of WIFL, the
following additional measures shall be followed:

l. No construction activities shall occur during the breeding season
(May 1 through August 31) in and within 300 feet of the WIFL
habitat where WIFL have been found present.

. Any construction activities conducted within or adjacent to suitable
WIFL habitat where WLFL have been found shall not damage or
destroy willows or other riparian shrubs, unless agreed on through
consultation with CDFW.

2.7 If burrowing owl is found on site within the work area, Permittee shall conduct the
following:

a. As compensation for the direct loss of burrowing owl nesting and foraging
habitat, Permittee shall mitigate by acquiring and permanently protecting
known burrowing owl nesting and foraging habitat. CDFW's 2012 Burrowing
Owl Staff Report provides mitigation recommendations and guidance.

b. A Burrowing Owl Mitigation and Monitoring Plan (Plan) shall be submitted to
CDFW for review and approval prior to relocation of owls. The Plan shall
describe proposed relocation and monitoring actions. The Plan shall include
the number and location of occupied burrow sites and details on adjacent or
nearby suitable habitat available to owls for relocation. If no suitable habitat is
available nearby for relocation, details regarding the creation of artificial
burrows (numbers, location, and type of burrows) shall also be included in the
plan. The Plan shall also describe proposed off-site areas to preserve to
compensate for impacts to burrowing owls/occupied burrows at the work site.

2.8 Prior to project activities commencing at any bridge, the bridge shall be surveyed
for bats by a qualified biologist. If bats are found, work activities on the bridge shall
not commence and bats shall not be disturbed without specific notice to and
consultation with CDFW. CDFW reserves the right to provide additional provisions
to this agreement designed to protect nesting/roosting bats. Impact minimization
measures shall be implemented prior to work activities.
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If Permittee intends to implement the Project during the period commencing
February 1 through August 15 in San Bernardino County, and March 1 through
September 15 in Inyo and Mono Counties, Permittee shall direct a qualified
biologist to assess all potential bird nesting habitat at the work site within 48 hours
prior to implementing work activities. If breeding activities and/or an active bird nest
is located, the qualified biologist shall determine an appropriate buffer from
breeding activities or the nest, and this area shall not be disturbed until the young
have fledged or the nest otherwise becomes inactive. If threatened or endangered
bird species are observed in the area, no work shall occur during the breeding
season (February 1 through August 15 in San Bernardino County, and March 1
through September 15 in Inyo and Mono Counties) to avoid direct or indirect
(noise) take of listed species and State and/or Federal threatened/endangered
species permits may be required prior to commencing work activities. Sections
3503, 3503.5, and 3513 of FGC prohibits take of all birds and their active nests,
including raptors and other migratory nongame birds (As listed under the Migratory
Bird Treaty Act).

2.10 Permittee shall visually check all open trenches and other construction materials

211

daily for the presence of wildlife sheltering within them. Trenches and open pits
shall be covered at the end of each work day so as to prevent wildlife from
entering. If wildlife are encountered in open trenches or pits, Permittee shall place
an escape ramp at each end of the open trench or pit to allow any animals that
may have become entrapped in to climb out. The ramp may be constructed of dirt,
fill, wood planking or other suitable material that is placed at an angle no greater
than thirty degrees.

When Permittee needs to conduct maintenance activities involving streambed
disturbance, these activities should be conducted between February 1 and October
15, to avoid impacts to spawning trout, redds and embryos. In tributaries to
Crowley Lake, June Lake, Oak Creek, and the Owens River, the activities should
be conducted between June 1 and October 1, to avoid impacts to spawning trout,
redds and embryos as well as spawning Cypriniform fishes (e.g. Owens suckers,
speckled dace). In order to minimize potential impacts to fish species, Permittee
shall make all reasonable efforts to capture and move all stranded aquatic life
observed in dewatered areas when project construction commences. Capture
methods may include fish landing nets, dip nets, buckets and by hand. Captured
aquatic life shall be released immediately into the waterway in reaches where fish
are likely to survive.

2.12 Végetation removal shall be completed by hand when feasible. Herbicides shall not

be used without prior consultation with CDFW. Cleared or trimmed vegetation and
woody debris may be disposed of at an approved disposal facility off-site or used
for chipping and/or erosion control on-site. Fallen trees, tree limbs, and other large
woody debris may be used for bank stabilization or used to enhance wildlife
habitat. Vegetation along waterways shall not be disturbed or removed in excess of
what is necessary to accomplish maintenance activities described in this
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213

2.14

2.15

2.16

217

Agreement or as otherwise authorized by CDFW. Precautions shall be taken to
avoid damage to non-target vegetation by people or equipment. Where
appropriate, roots and stumps may be left to facilitate regrowth.

If native trees or woody riparian vegetation greater or equal to 4-inches DBH need
to be removed, the Permittee shall consult with CDFW prior to beginning work.
Where native trees or woody riparian vegetation split into several trunks close to
ground level, the DBH shall be measured for each trunk and calculated as one
tree. All native trees removed with a DBH equal to or greater than 4-inches require
mitigation. Permittee shall mitigate for adverse impacts to native tree species by
planting a replacement-to-impact ratio of 3:1 from a local source at a location
approved by CDFW. If native trees greater or equal to 12 inches DBH are
removed, they shall be replaced by native tree species planted at a 10:1 ratio from
a local source approved by CDFW. A mitigation and monitoring plan identifying
success criteria of the plantings shall be developed and approved by CDFW prior
to beginning work.

Permittee is encouraged to remove non-native vegetation, including stumps and
roots, from all jurisdictional areas. Non-native species includes but is not limited to,
tamarisk (Tamarix ramosissima), Russian olive (Eleaegnus angustifolia), giant reed
arundo (Arundo donax) and pepperweed (Lepidium latifolium). Non-native
vegetation shall be removed in a manner so that it does not propagate. Any non-
native and invasive plant species removed shall be disposed of at a location
approved by Permittee’s qualified biologist. These areas shall be re-vegetated with
native species for erosion control, if necessary.

If the gradient of any CDFW jurisdictional drainages are altered during work
activities, Permittee shall return its contours as close as possible to pre-project
conditions. Pre-project condition shall be defined by engineered plans established
prior to commencement of project activities. Permittee shall be liable for restoration
of contours to pre-project conditions in the event that subsequent erosion is
caused by the work conducted.

Sediment and erosion control materials such as, weed-free fiber or straw wattles,
silt fencing, sand bags, sand and gravel berms and/or similar containment
materials, shall be installed prior to and during construction activities to prevent the
release of disturbed soils and fill into waterways. Permittee shall avoid using
mechanical equipment in areas that will impact riparian vegetation.

The upstream and downstream limits of the work site where work activities are to
occur shall be identified with brightly colored flagging. All other areas within the
riparian corridor shall be avoided. The work site limits shall not extend beyond the
Permittee’s right-of-way or temporary easements and shall be restricted to an area
within 100 feet upstream and 100 feet downstream of the work site. Flagging shall
be removed when the activity is complete.
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2.18 When work in a flowing waterway is unavoidable, the entire stream flow shall be

2.19

2.20

2.21

2.22

diverted around the work area by a sandbag barrier, temporary culvert, or new
channel. Construction of the barrier and/or the new channel shall normally begin in
the downstream area and continue in an upstream direction, and the flow shall be
diverted only when construction of the diversion is completed. Channel banks or
barriers shall not be made of earth or other substances subject to erosion unless
first enclosed by sheet piling, rock rip-rap, or other protective material. The
enclosure and supportive material shall be removed when the work is completed
and removal shall normally proceed from downstream in an upstream direction.
Upon completion of project activities, all temporary diversion channels and the
original low-flow channel shall be restored to their pre-existing elevations,
gradients, and contours. Flow diversion shall be conducted in a manner that shall
prevent pollution and/or siltation, and which shall provide required flows to
downstream reaches at all times to support aquatic life. Said flows shall be of
sufficient quality and quantity, and of appropriate temperature to support aquatic
life both above and below the diversion. Normal flows shall be restored to the
effected stream immediately upon completion of work at that location.

Rock, gravel, and/or other materials shall not be imported into, taken from or
moved within the bed or banks of a stream or wetland, except as otherwise
described by Permittee in its annual work plan to be provided to CDFW as
described under “Reporting Requirements” below. Clean rock rip-rap may be
replenished in order to maintain bank stability in previously rip-rapped areas. Fill
length, width, and height dimensions shall not exceed those of the original
installation or the original naturally occurring topography, contour, and elevation.
Fill construction materials shall consist of clean silt-free gravel or rock.

Permittee shall make sure that all vehicles and equipment are thoroughly cleaned
with a high-pressure washer before traveling from areas of known invasive weed
infestation to avoid the spread of non-native invasive plant species and their
seeds. Equipment that has been used in other watercourses should be pressure
washed to be free of water, mud, and debris that could harbor and transport
invasive nonnative species, especially the New Zealand mud snail and zebra
mussel.

Vehicle access to streams and wetlands shall be limited to ingress and egress
points on existing roads, or where there is no existing ingress and egress access
will be limited to the smallest possible area required for entry. All other natural
areas shall remain off-limits to vehicles.

Only the bucket of the excavator/backhoe may operate in water-covered portions
of a waterway. At no time shall the main body of the excavator/backhoe enter
water-covered portions of the waterway, or where wetland vegetation, riparian
vegetation, or aquatic organisms may be destroyed. Sediment control measures to
minimize turbidity/siltation shall be implemented.
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2.23 Staging/storage areas for equipment and materials shall be located outside of all
waterways. All equipment shall stay within the confines of the work area limits and
previously disturbed staging areas such as roads and parking lots.

2.24 Permittee shall evaluate construction equipment daily for leaks and spills and
communicate effectively with construction crews in a timely manner to avoid
unnecessary impacts to any water resource.

2.25 All activities performed in or near a stream shall have absorbent materials
designated for spill containment and cleanup activities on-site for use in an
accidental spill. If equipment is operated in or near a riverbed, absorbent pads and
plastic sheeting for placement beneath motorized equipment shall be used to
protect the riverbed from any vehicle/equipment fluid leaks. In the event of a spill,
Permittee shall make required notifications and immediately initiate the cleanup
activities. CDFW shall be notified by the Permittee and consulted regarding clean-
up procedures. Additional response procedures shall be met as depicted in
Permittee’s pollution response and prevention (BMP) Field Manual and Training
Guide, NDPES, and SWQH Plans.

2.26 Fueling and maintenance of vehicles and other equipment shall occur at least 300
feet from any storm drain, riparian scrub habitat, wetland, water body, wash, or
streambed, except at existing facilities with adequate spill control to prevent spills
from affecting these resources. Hazardous substances shall be stored in staging
areas that are located at least 100 feet from ephemeral and intermittent streams
and 300 feet from perennial streams, lakes, and wetlands. Permittee shall ensure
that contamination of these habitats, as well as upland habitats, does not occur
during such activities.

2.27 Permittee shall comply with all litter and pollution laws. All contractors,
subcontractors and employees shall also obey these laws and it shall be the
responsibility of the Permittee to ensure compliance.

2.28 Pursuant to Section 5650 of the FGC, Permittee shall not use any chemicals,
herbicides, or other substance or material deleterious to fish, plant life, or bird life,
near a water body where it can pass into any Waters of the State.

2.29 Spoil sites shall not be located within a stream/lake or locations that may be
subjected to high storm flows, where spoil has the potential to be washed back into
a stream/lake, or where it will impact streambed habitat, aquatic or riparian
vegetation.

2.30 No broken concrete, debiris, soil, silt, sand, bark, slash, sawdust, rubbish, cement
or concrete or washings thereof, oil or petroleum products or other organic or
earthen material from any construction, or associated activity of whatever nature
shall be allowed to enter into or placed where it may be washed by rainfall or runoff
into Waters of the State. When work activities are completed, any excess materials
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or debris shall be removed from the work area. No rubbish shall be deposited
within 300 feet of the high water mark of any stream or lake.

2.31 Permittee shall initiate a trash abatement program before starting Authorized Work
Activities and shall continue the program for the duration of the Agreement.
Permittee shall ensure that trash and food items are contained in closed (animal
proof) containers and removed daily to avoid attracting opportunistic predators
such as ravens, coyotes, and feral dogs.

2.32 Change of Conditions. Permittee shall notify CDFW of any change of conditions to
the Project, the jurisdictional impacts, or the mitigation efforts, if the conditions at
the site of a proposed project change in a manner which increases or decreases
the risk that a fish or wildlife resource may be substantially adversely affected by
the proposed project. The notifying report shall be provided to CDFW no later than
seven (7) days after the change of conditions is identified. As used here, change of
condition refers to the process, procedures, and methods of operation of a project,
the biological and physical characteristics of a project area, or the laws or
regulations pertinent to the project as defined below. A copy of the notifying
change of conditions report shall be included in the annual reports described
below.

a. Biological conditions: a change in biological conditions includes, but is not
limited to, the following:

l. the presence of a fish or wildlife resource within or adjacent to the
project area, whether native or non-native, not previously known to
occur in the area; or

. the presence of a fish or wildlife resource within or adjacent to the
project area, whether native or non-native, the status of which has
changed to endangered, rare, or threatened, as defined in section
15380 of Title 14 of the California Code of Regulations.

b. Physical conditions: a change in physical conditions includes, but is not
limited to, the following:

l. a change in the morphology of a river, stream, or lake, such as the
lowering of a bed or scouring of a bank, or changes in stream form
and configuration caused by flooding;

1. the movement of a river or stream channel to a different location:

M. a reduction of or other change in riparian vegetation on the bed,
channel, or bank of a river, stream, or lake, or
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IV.  changes to the hydrologic regime such as fluctuations in the timing
or volume of water flows in a river or stream.

c. Legal conditions: a change in legal conditions includes, but is not limited to, a
change in Regulations, Statutory Law, a Judicial or Court decision, or the
listing of a species, the status of which has changed to endangered, rare, or
threatened, as defined in section 15380 of Title 14 of the California Code of
Regulations.

3. Reporting Measures

3.1

3.2

3.3

Notification Request Form (NRF). Permittee shall submit a proposed maintenance
notification (NRF) to CDFW at least two weeks prior to the beginning of work.
Notification shall be transmitted by email to Heidi.Sickler@widlife.ca.gov. The
subject line of any electronic mail pursuant to this term shall contain the phrase
“1602 work advisory - SAA # 1600-2012-0061-R6.” Upon receipt of a NRF, CDFW
shall determine if the maintenance work may proceed as scheduled, and that it
meets the required avoidance measures and authorized work described in this
Agreement, or if the work may not be executed under this Agreement and will
require a separate 1600 notification and CEQA analysis. Permittee shall also notify
CDFW upon the completion of authorized work described in the NRF.

Annual Reports. An Annual Report shall be submitted by Permittee in conjunction
with the anticipated work plan by December 31 of each year summarizing the
location and type all maintenance activities, including any problems relating to the
protective measures of this Agreement that occurred during the calendar year. If
any biological surveys or monitoring was performed during the calendar year,
Permittee shall attach the monitoring reports and biological survey reports as an
appendix to the annual report. Permittee shall also summarize activities anticipated
for the following calendar year. These reports will at a minimum provide dates,
personnel, name of the project, results, and actions taken if any. An analysis of the
effectiveness of the conditions of this Agreement relative to minimize impacts to
fish and wildlife shall also be included along with suggestions for improvement.

Status Reports. Every four years during the term of this Agreement, until the
Agreement expires, a Status Report shall be submitted to CDFW no later than 60
days prior to the end of each four year period, and shall include the following
information:

a. a copy of the original Agreement and any Amendments;

b. the status of the activities covered by the Agreement;

c. an evaluation of the success or failure of the measures in the Agreement to
protect the fish and wildlife resources that the activity may substantially
adversely affect;
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d. adiscussion of any factors that could increase the predicted adverse impacts
on fish and wildlife resources, and a description of the resources that may be
adversely affected.

CONTACT INFORMATION

Any communication that Permittee or CDFW submits to the other shall be in writing and
any communication or documentation shall be delivered to the address below by U.S.
mail, fax, or email, or to such other address as Permittee or CDFW specifies by written
notice to the other.

To Permittee:

Mr. Mark Heckman

California Department of Transportation, District 9
Eastern Sierra Environmental Branch

500 South Main Street

Bishop, CA 93514

(760) 872-8402 Fax

mark_heckman@dot.ca.gov

To CDFW:

Department of Fish and Wildlife

Inland Deserts Region

407 West Line Street

Bishop, CA 93514

Attn: Lake and Streambed Alteration Program — Heidi Sickler
Notification #1600-2013-0161-R6

(760) 872- 1284 Fax

Heidi.Sickler@wildlife.ca.gov

LIABILITY

Permittee shall be solely liable for any violations of the Agreement, whether committed
by Permittee or any person acting on behalf of Permittee, including its officers,
employees, representatives, agents or contractors and subcontractors, to complete the
project or any activity related to it that the Agreement authorizes.

This Agreement does not constitute CDFW'’s endorsement of, or require Permittee to
proceed with the project. The decision to proceed with the project is Permittee’s alone.
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SUSPENSION AND REVOCATION

CDFW may suspend or revoke in its entirety the Agreement if it determines that
Permittee or any person acting on behalf of Permittee, including its officers, employees,
representatives, agents, or contractors and subcontractors, is not in compliance with the
Agreement.

Before CDFW suspends or revokes the Agreement, it shall provide Permittee written
notice by certified or registered mail that it intends to suspend or revoke. The notice
shall state the reason(s) for the proposed suspension or revocation, provide Permittee
an opportunity to correct any deficiency before CDFW suspends or revokes the
Agreement, and include instructions to Permittee, if necessary, including but not limited
to a directive to immediately cease the specific activity or activities that caused CDFW
to issue the notice.

ENFORCEMENT

Nothing in the Agreement precludes CDFW from pursuing an enforcement action
against Permittee instead of, or in addition to, suspending or revoking the Agreement.

Nothing in the Agreement limits or otherwise affects CDFW's enforcement authority or
that of its enforcement personnel.

OTHER LEGAL OBLIGATIONS

This Agreement does not relieve Permittee or any person acting on behalf of Permittee,
including its officers, employees, representatives, agents, or contractors and
subcontractors, from obtaining any other permits or authorizations that might be
required under other federal, state, or local laws or regulations before beginning the
project or an activity related to it.

This Agreement does not relieve Permittee or any person acting on behalf of Permittee,
including its officers, employees, representatives, agents, or contractors and
subcontractors, from complying with other applicable statutes in the FGC including, but
not limited to, FGC sections 2050 et seq. (threatened and endangered species), 3503
(bird nests and eggs), 3503.5 (birds of prey), 5650 (water pollution), 5652 (refuse
disposal into water), 5901 (fish passage), 5937 (sufficient water for fish), and 5948
(obstruction of stream).

Nothing in the Agreement authorizes Permittee or any person acting on behalf of
Permittee, including its officers, employees, representatives, agents, or contractors and
subcontractors, to trespass.
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AMENDMENT

CDFW may amend the Agreement at any time during its term if CDFW determines the
amendment is necessary to protect an existing fish or wildlife resource.

Permittee may amend the Agreement at any time during its term, provided the
amendment is mutually agreed to in writing by CDFW and Permittee. To request an
amendment, Permittee shall submit to COFW a completed CDFW “Request to Amend
Lake or Streambed Alteration” form and include with the completed form payment of the
corresponding amendment fee identified in CDFW's current fee schedule (see Cal.
Code Regs., tit. 14, § 699.5).

TRANSFER AND ASSIGNMENT

This Agreement may not be transferred or assigned to another entity, and any purported
transfer or assignment of the Agreement to another entity shall not be valid or effective,
unless the transfer or assignment is requested by Permittee in writing, as specified
below, and thereafter CDFW approves the transfer or assignment in writing.

The transfer or assignment of the Agreement to another entity shall constitute a minor
amendment, and therefore to request a transfer or assignment, Permittee shall submit
to CDFW a completed CDFW “Request to Amend Lake or Streambed Alteration” form
and include with the completed form payment of the minor amendment fee identified in
CDFW's current fee schedule (see Cal. Code Regs., tit. 14, § 699.5).

EXTENSIONS

In accordance with FGC section 1605(b), Permittee may request one extension of the
Agreement, provided the request is made prior to the expiration of the Agreement’s
term. To request an extension, Permittee shall submit to CDFW a completed CDFW
“Request to Extend Lake or Streambed Alteration” form and include with the completed
form payment of the extension fee identified in CDFW'’s current fee schedule (see Cal.
Code Regs., tit. 14, § 699.5). CDFW shall process the extension request in accordance
with FGC 1605(b) through (e).

If Permittee fails to submit a request to extend the Agreement prior to its expiration,
Permittee must submit a new notification and notification fee before beginning or
continuing the project the Agreement covers (FGC section 1605(f)).

EFFECTIVE DATE
The Agreement becomes effective on the date of CDFW's signature, which shall be: 1)

after Permittee’s signature; 2) after CDFW complies with all applicable requirements
under the California Environmental Quality Act (CEQA); and 3) after payment of the
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applicable FGC section 711.4 filing fee listed at
http://www.wildlife.ca.gov/habcon/ceqa/ceqa_changes.html.

TERM

This Agreement shall expire on December 31, 2024 unless it is terminated or extended
before then. All provisions in the Agreement shall remain in force throughout its term.
Permittee shall remain responsible for implementing any provisions specified herein to
protect fish and wildlife resources after the Agreement expires or is terminated, as FGC
section 1605(a)(2) requires.

ATTACHMENTS

The documents listed below are included as exhibits to the Agreement and incorporated
herein by reference.

A. Attachment A. RMA Covered Waterways
B. Attachment B. Maintenance Notification Request Form

AUTHORITY

If the person signing the Agreement (signatory) is doing so as a representative of
Permittee, the signatory hereby acknowledges that he or she is doing so on Permittee’s
behalf and represents and warrants that he or she has the authority to legally bind
Permittee to the provisions herein.

AUTHORIZATION
This Agreement authorizes only the project described herein. If Permittee begins or
completes a project different from the project the Agreement authorizes, Permittee may

be subject to civil or criminal prosecution for failing to notify CDFW in accordance with
FGC section 1602.

CONCURRENCE

The undersigned accepts and agrees to comply with all provisions contained herein.

FOR CALTRANS
awr 5 M /14
Craigoﬁolste Date

Caltrans Deputy Director of Maintenance and
Operations
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FOR DEPARTMENT OF FISH AND WILDLIFE

HM' Qe O~ 3/'3/!"1"

Leslie MacNair Date
Environmental Program Manager

Prepared by: Heidi Sickler
CDFW Senior Environmental Scientist

Mark Heckman
Caltrans Associate Environmental Planner
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DISTRICT 9 ENVIRONMENTAL
1602 AGREEMENT 1602-2012-0061-R6
atans MAINTENANCE NOTIFICATION

NOTIFICATION REQUEST FORM (NRF)

Notification Request Form 1/9/13

Page 1

[0 ORIGINAL REQUEST

(] REVISION NO.

Date of Request

Name of Requestor:

Phone Number:

Cost Center (EA): Cell Number/ Pager:
Maintenance Region: E-Mail:
Project Start Date: Project End Date:

Location of Work (County/Route/Postmile):

Name of Stream:

Nearest landmark, crossroad or other identifier:

Latitude/Longitude (in Degrees and Minutes):

Maintenance Activities

Type of Work
[] Sediment Removal (Amount of material to
remove below obvious flow line [_](cubic yards)

(] Sediment will be removed with Vactor
(] Equipment can work off bank

(] Equipment must work from within stream
channel

[J Hand removal of vegetation

[] Tree Thinning

[] Tree Removal (By Hand)

[J Vegetation removal will include removal of roots
[ Herbicide to stump

(] Minor Bridge work (cleaning, painting etc.)

[] Repair of damaged RSP

[J Work will occur in live channel

[] Other: restore and stabilize dry wash

Routine Work Requiring Variance
[C] Work will occur outside RMA Dates

(] Access to be created down to waterway
[] Other:

Eguipment
[J Chainsaw/Clippers

(] Backhoe/ grade-all
[] Excavator

[J Vactor

[] Other: Bobcat loader.

Description of Proposed Maintenance Work




Notification Request Form 1/9/13
Page 2

Section 2: Biological Information ]

Area Biologist:
Phone:
E-Mail:

Field Review Conducted By:

Date(s) of Biological Field Review:

] Need CESA/FESA Consultation/ Species:

] Known Sensitive Resources:

[C] Restrictions on Work:

Habitat Classification:

[J Routine Work

[] Urgent — minimum 2 day notice (describe urgency below)

] Emergency — work to begin immediately (describe emergency below)

Section 3: DFG Approval

In accordance with Provisions 1 and 2 of the Agreement between the California Department of Fish and Wildlife (DFW)
and the California Department of Transportation (Caltrans) for Routine Maintenance in waterways within/adjacent to
State Right of Way for the purposes of protecting and maintaining the state highway system. Caltrans hereby notifies
DFW of its intent to perform routine maintenance work within a waterway covered in the Agreement.

DFG Contact Information Date Submitted to DFW by Caltrans:
Name: Date DFW Responded to Caltrans:
Phone Number:
E-Mail:
; Heidi Sickler

[ Notice of Concurrence Senior Environmental

[L] Work can begin as scheduled Scientist

L . . Caltrans Liaison
[J Work can begin immediately DFW/Inland Deserts
407 West Line Street

Bishop, CA 93514

(] Notice of concurrence with conditions (See DFG comments below)
[J Work can begin as scheduled
[J Work can begin immediately

[] Notice of non-concurrence with comments (See DFG Comments below)




PERMITS

United States Army Corps of Engineers
Non-Reporting Nationwide No. NW3 (404)



For each single and complete project, no more than 10 generation units (e.g., wind
turbmes or hydrokinetic devices) are authorized.

This NWP does not authorlze activities in coral reefs. Structures in an anchgfage area
is part

. gty fairways or traffic
n1es estabhshed by the U.S. Coast Guard (See 33 CFR P 322.5(1)(1)), or EPA

fig ent of the Army authorization, such
§ral permit. Completion of the pilot

ot " deral Energy Regulatory Commission
(FERC) license, or the expiration @ate of the NV*™ ation if no FERC license is issued.

Notification: The permittee # ‘uction notification to the district
engineer prior to commencir- Jition 31.) (Sections 10 and 404)

Note 1: Utility lines ¢ _ ““~from the land-based collection
facility to a distribution systern 0 ﬂ, J ; ‘;?Q} wre generally considered to be

separate single and complete lin ;3}3 "% : ~\ 1y be authorized by NWP 12 or
another Department of the Army 0\ ,s‘,‘_f f) ;

Note 2: An act1v1ty that !f;: ’k__ ) N\ -.agYgcally or federally maintained U.S.

linear projects and each separa. ~ *ﬁ My sg\ﬁi / Hody is eligible for treatment as a

, 1s placed in navigable waters
States, the Great Lakes,

be pr0v1ded to the Department of Defense Sltmg Clearinghouse, which will evaludte
potential effects on military activities.

C. Nationwide Permit General Conditions J o A L ,Dl 5“_‘/[ C-J{*—%

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following general conditions, as applicable, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer. Prospective permittees should
contact the appropriate Corps district office to determine if regional conditions have been
imposed on an NWP. Prospective permittees should also contact the appropriate Corps district
office to determine the status of Clean Water Act Section 401 water quality certification and/or
Coastal Zone Management Act consistency for an NWP. Every person who may wish to obtain
permit authorization under one or more NWPs, or who is currently relying on an existing or prior
permit authorization under one or more NWPs, has been and is on notice that all of the



limited to roads, parking lots, and stormwater management facilities within the land-based
renev@able energy generation facility.

®he discharge must not cause the loss of greater thanl/2-acre of non-tidal waters ofgffe
United Stags, including the loss of no more than 300 linear feet of stream bed, unless fgy
intermittent afd ephemeral stream beds the district engineer waives the 300 linear fog#Timit by
making a writtéfhdetermination concluding that the discharge will result in minimgdfadverse
effects. This pe L does not authorize discharges into non-tidal wetlands adjaggfit to tidal
waters. L

Notification: THe permittee must submit a pre-construction notifig#ffion to the district
engineer prior to commene€ing the activity. (See general condition 31 J#fSections 10 and 404)

Note 1: Utility lines ®gnstructed to transfer the energy from g€ land-based renewable
generation facility to a distribufjgn system, regional grid, or othggfacility are generally
considered to be linear projects ang each separate and distant g#Ossing of a waterbody is eligible
for treatment as a separate single andycomplete linear projegl” Those utility lines may be
authorized by NWP 12 or another Depagtment of the Agg? authorization. If the only activities
associated with the construction, expanst@g, or modififation of a land-based renewable energy
generation facility that require Department Gfthe Afmy authorization are discharges of dredged
or fill material into waters of the United StatesS@g’construct, maintain, repair, and/or remove
utility lines, then NWP 12 shall be used if th §c Aot 'vities meet the terms and conditions of NWP
12, including any applicable regional condjfions and y case-specific conditions imposed by the
district engineer.

Note 2: For any activity that gtvolves the constru ion of a wind energy generating
structure, solar tower, or overheadffransmission line, a copy'@f the PCN and NWP verification
will be provided to the Departpgent of Defense Siting ClearingRguse, which will evaluate
potential effects on military g€tivities.

52. Water-Base@’Renewable Energy Generation Pilot Projects.tructures and work in
navigable waters of € United States and discharges of dredged or fill maggrial into waters of the
United States for € construction, expansion, modification, or removal of Water-based wind or
hydrokinetic repfwable energy generation pilot projects and their attendant feafures. Attendant
features may ificlude, but are not limited to, land-based collection and distributiomyfacilities,
control facaftties, roads, parking lots, and stormwater management facilities.

Ot the purposes of this NWP, the term “pilot project” means an experimental'§ OJect
where fhe renewable energy generation units will be monitored to collect information orf¥gheir
performance and environmental effects at the project site.

The discharge must not cause the loss of greater than 1/2-acre of waters of the United
States, including the loss of no more than 300 linear feet of stream bed, unless for intermittent
and ephemeral stream beds the district engineer waives the 300 linear foot limit by making a
written determination concluding that the discharge will result in minimal adverse effects. The
placement of a transmission line on the bed of a navigable water of the United States from the
renewable energy generation unit(s) to a land-based collection and distribution facility is
considered a structure under Section 10 of the Rivers and Harbors Act of 1899 (see 33 CFR
322.2(b)), and the placement of the transmission line on the bed of a navigable water of the
United States is not a loss of waters of the United States for the purposes of applying the 1/2-acre
or 300 linear foot limits.
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provisions of 33 CFR §§ 330.1 through 330.6 apply to every NWP authorization. Note especially
33 CFR § 330.5 relating to the modification, suspension, or revocation of any NWP
authorization.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations
or otherwise, must be installed and maintained at the permittee's expense on authorized facilities
in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein authorized, or
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or
work shall cause unreasonable obstruction to the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States. No
claim shall be made against the United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle
movements of those species of aquatic life indigenous to the waterbody, including those species
that normally migrate through the area, unless the activity's primary purpose is to impound
water. All permanent and temporary crossings of waterbodies shall be suitably culverted,

bridged, or otherwise designed and constructed to maintain low flows to sustain the movement of
those aquatic species.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smothering by substantial turbidity) of an important
spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as
breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,
unless the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and
48, or is a shellfish seeding or habitat restoration activity authorized by NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from toxic
pollutants in toxic amounts (see Section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply
intake, except where the activity is for the repair or improvement of public water supply intake
structures or adjacent bank stabilization.
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8. Adverse Effects From Impoundments. If the activity creates an impoundment of water,
adverse effects to the aquatic system due to accelerating the passage of water, and/or restricting
its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-construction
course, condition, capacity, and location of open waters must be maintained for each activity,
including stream channelization and storm water management activities, except as provided
below. The activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of the activity
is to impound water or manage high flows. The activity may alter the pre-construction course,
condition, capacity, and location of open waters if it benefits the aquatic environment (e.g.,
stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-
approved state or local floodplain management requirements.

h 11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on

mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls
must be used and maintained in effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the ordinary high water mark or high tide
line, must be permanently stabilized at the earliest practicable date. Permittees are encouraged to
perform work within waters of the United States during periods of low-flow or no-flow.

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and
the affected areas returned to pre-construction elevations. The affected areas must be
revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety and compliance with applicable NWP general
conditions, as well as any activity-specific conditions added by the district engineer to an NWP
authorization.

15. Single and Complete Project. The activity must be a single and complete project. The
same NWP cannot be used more than once for the same single and complete project.

16. Wild and Scenic Rivers. No activity may occur in a component of the National Wild
and Scenic River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, unless the
appropriate Federal agency with direct management responsibility for such river, has determined
in writing that the proposed activity will not adversely affect the Wild and Scenic River
designation or study status. Information on Wild and Scenic Rivers may be obtained from the
appropriate Federal land management agency responsible for the designated Wild and Scenic
River or study river (e.g., National Park Service, U.S. Forest Service, Bureau of Land
Management, U.S. Fish and Wildlife Service).
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17. Tribal Rights. No activity or its operation may impair reserved tribal rights, including,
but not limited to, reserved water rights and treaty fishing and hunting rights.

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered species or
a species proposed for such designation, as identified under the Federal Endangered Species Act
(ESA), or which will directly or indirectly destroy or adversely modify the critical habitat of such
species. No activity is authorized under any NWP which “may affect” a listed species or critical
habitat, unless Section 7 consultation addressing the effects of the proposed activity has been
completed.

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements. The district
engineer will review the documentation and determine whether it is sufficient to address ESA
compliance for the NWP activity, or whether additional ESA consultation is necessary.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species or designated critical habitat might be affected or is in the vicinity
of the project, or if the project is located in designated critical habitat, and shall not begin work
on the activity until notified by the district engineer that the requirements of the ESA have been
satisfied and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species or designated critical habitat, the pre-construction notification
must include the name(s) of the endangered or threatened species that might be affected by the
proposed work or that utilize the designated critical habitat that might be affected by the
proposed work. The district engineer will determine whether the proposed activity “may affect”
or will have “no effect” to listed species and designated critical habitat and will notify the non-
Federal applicant of the Corps’ determination within 45 days of receipt of a complete pre-
construction notification. In cases where the non-Federal applicant has identified listed species or
critical habitat that might be affected or is in the vicinity of the project, and has so notified the
Corps, the applicant shall not begin work until the Corps has provided notification the proposed
activities will have “no effect” on listed species or critical habitat, or until Section 7 consultation
has been completed. If the non-Federal applicant has not heard back from the Corps within 45
days, the applicant must still wait for notification from the Corps.

(d) As a result of formal or informal consultation with the FWS or NMFS the district
engineer may add species-specific regional endangered species conditions to the NWPs.

(e) Authorization of an activity by a NWP does not authorize the “take” of a threatened or
endangered species as defined under the ESA. In the absence of separate authorization (e.g., an
ESA Section 10 Permit, a Biological Opinion with “incidental take” provisions, etc.) from the
U.S. FWS or the NMFS, The Endangered Species Act prohibits any person subject to the
Jurisdiction of the United States to take a listed species, where "take" means to harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such
conduct. The word “harm” in the definition of “take" means an act which actually kills or injures
wildlife. Such an act may include significant habitat modification or degradation where it
actually kills or injures wildlife by significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering.
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(f) Information on the location of threatened and endangered species and their critical
habitat can be obtained directly from the offices of the U.S. FWS and NMFS or their world wide

web pages at http://www.fws.gov/ or http://www.fws.gov/ipac and
http://www.noaa.gov/fisheries.html respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
obtaining any “take” permits required under the U.S. Fish and Wildlife Service’s regulations

governing compliance with the Migratory Bird Treaty Act or the Bald and Golden Eagle
Protection Act. The permittee should contact the appropriate local office of the U.S. Fish and
Wildlife Service to determine if such “take” permits are required for a particular activity.

20. Historic Properties. (a) In cases where the district engineer determines that the
activity may affect properties listed, or eligible for listing, in the National Register of Historic
Places, the activity is not authorized, until the requirements of Section 106 of the National
Historic Preservation Act (NHPA) have been satisfied.

(b) Federal permittees should follow their own procedures for complying with the
requirements of Section 106 of the National Historic Preservation Act. Federal permittees must
provide the district engineer with the appropriate documentation to demonstrate compliance with
those requirements. The district engineer will review the documentation and determine whether
it is sufficient to address section 106 compliance for the NWP activity, or whether additional
section 106 consultation is necessary.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the authorized activity may have the potential to cause effects to any historic
properties listed on, determined to be eligible for listing on, or potentially eligible for listing on
the National Register of Historic Places, including previously unidentified properties. For such
activities, the pre-construction notification must state which historic properties may be affected
by the proposed work or include a vicinity map indicating the location of the historic properties
or the potential for the presence of historic properties. Assistance regarding information on the
location of or potential for the presence of historic resources can be sought from the State
Historic Preservation Officer or Tribal Historic Preservation Officer, as appropriate, and the
National Register of Historic Places (see 33 CFR 330.4(g)). When reviewing pre-construction
notifications, district engineers will comply with the current procedures for addressing the
requirements of Section 106 of the National Historic Preservation Act. The district engineer shall
make a reasonable and good faith effort to carry out appropriate identification efforts, which may
include background research, consultation, oral history interviews, sample field investigation,
and field survey. Based on the information submitted and these efforts, the district engineer shall
determine whether the proposed activity has the potential to cause an effect on the historic
properties. Where the non-Federal applicant has identified historic properties on which the
activity may have the potential to cause effects and so notified the Corps, the non-Federal
applicant shall not begin the activity until notified by the district engineer either that the activity
has no potential to cause effects or that consultation under Section 106 of the NHPA has been
completed.

(d) The district engineer will notify the prospective permittee within 45 days of receipt
of a complete pre-construction notification whether NHPA Section 106 consultation is required.
Section 106 consultation is not required when the Corps determines that the activity does not
have the potential to cause effects on historic properties (see 36 CFR §800.3(a)). If NHPA




section 106 consultation is required and will occur, the district engineer will notify the non-
Federal applicant that he or she cannot begin work until Section 106 consultation is completed. If
the non-Federal applicant has not heard back from the Corps within 45 days, the applicant must
still wait for notification from the Corps.

(e) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C.
470h-2(k)) prevents the Corps from granting a permit or other assistance to an applicant who,
with intent to avoid the requirements of Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it, allowed such significant adverse effect to occur, unless the Corps, after consultation
with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
If circumstances justify granting the assistance, the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, the degree of damage to the integrity of
any historic properties affected, and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the undertaking
occurs on or affects historic properties on tribal lands or affects properties of interest to those
tribes, and other parties known to have a legitimate interest in the impacts to the permitted
activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. If you discover any
previously unknown historic, cultural or archeological remains and artifacts while accomplishing

the activity authorized by this permit, you must immediately notify the district engineer of what
you have found, and to the maximum extent practicable, avoid construction activities that may
affect the remains and artifacts until the required coordination has been completed. The district
engineer will initiate the Federal, Tribal and state coordination required to determine if the items
or remains warrant a recovery effort or if the site is eligible for listing in the National Register of
Historic Places.

22. Designated Critical Resource Waters. Critical resource waters include, NOAA-
managed marine sanctuaries and marine monuments, and National Estuarine Research Reserves.
The district engineer may designate, after notice and opportunity for public comment, additional
waters officially designated by a state as having particular environmental or ecological
significance, such as outstanding national resource waters or state natural heritage sites. The
district engineer may also designate additional critical resource waters after notice and
opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, and 52 for
any activity within, or directly affecting, critical resource waters, including wetlands adjacent to
such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38,
notification is required in accordance with general condition 31, for any activity proposed in the
designated critical resource waters including wetlands adjacent to those waters. The district
engineer may authorize activities under these NWPs only after it is determined that the impacts
to the critical resource waters will be no more than minimal.
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23. Mitigation. The district engineer will consider the following factors when
determining appropriate and practicable mitigation necessary to ensure that adverse effects on
the aquatic environment are minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse effects,
both temporary and permanent, to waters of the United States to the maximum extent practicable
at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or
compensating for resource losses) will be required to the extent necessary to ensure that the
adverse effects to the aquatic environment are minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10-acre and require pre-construction notification, unless the district
engineer determines in writing that either some other form of mitigation would be more
environmentally appropriate or the adverse effects of the proposed activity are minimal, and
provides a project-specific waiver of this requirement. For wetland losses of 1/10-acre or less
that require pre-construction notification, the district engineer may determine on a case-by-case
basis that compensatory mitigation is required to ensure that the activity results in minimal
adverse effects on the aquatic environment. Compensatory mitigation projects provided to offset
losses of aquatic resources must comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is responsible for proposing an appropriate compensatory
mitigation option if compensatory mitigation is necessary to ensure that the activity results in
minimal adverse effects on the aquatic environment.

(2) Since the likelihood of success is greater and the impacts to potentially valuable
uplands are reduced, wetland restoration should be the first compensatory mitigation option
considered.

(3) If permittee-responsible mitigation is the proposed option, the prospective permittee is
responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan may be
used by the district engineer to make the decision on the NWP verification request, but a final
mitigation plan that addresses the applicable requirements of 33 CFR 332.4(c)(2) — (14) must be
approved by the district engineer before the permittee begins work in waters of the United States,
unless the district engineer determines that prior approval of the final mitigation plan is not
practicable or not necessary to ensure timely completion of the required compensatory mitigation
(see 33 CFR 332.3(k)(3)).

(4) If mitigation bank or in-lieu fee program credits are the proposed option, the
mitigation plan only needs to address the baseline conditions at the impact site and the number of
credits to be provided.

(5) Compensatory mitigation requirements (e.g., resource type and amount to be provided
as compensatory mitigation, site protection, ecological performance standards, monitoring
requirements) may be addressed through conditions added to the NWP authorization, instead of
components of a compensatory mitigation plan.

(d) For losses of streams or other open waters that require pre-construction notification,
the district engineer may require compensatory mitigation, such as stream rehabilitation,
enhancement, or preservation, to ensure that the activity results in minimal adverse effects on the
aquatic environment.

(e) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it
cannot be used to authorize any project resulting in the loss of greater than 1/2-acre of waters of
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the United States, even if compensatory mitigation is provided that replaces or restores some of
the lost waters. However, compensatory mitigation can and should be used, as necessary, to
ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs.

(f) Compensatory mitigation plans for projects in or near streams or other open waters
will normally include a requirement for the restoration or establishment, maintenance, and legal
protection (e.g., conservation easements) of riparian areas next to open waters. In some cases,
riparian areas may be the only compensatory mitigation required. Riparian areas should consist
of native species. The width of the required riparian area will address documented water quality
or aquatic habitat loss concerns. Normally, the riparian area will be 25 to 50 feet wide on each
side of the stream, but the district engineer may require slightly wider riparian areas to address
documented water quality or habitat loss concerns. If it is not possible to establish a riparian area
on both sides of a stream, or if the waterbody is a lake or coastal waters, then restoring or
establishing a riparian area along a single bank or shoreline may be sufficient. Where both
wetlands and open waters exist on the project site, the district engineer will determine the
appropriate compensatory mitigation (e.g., riparian areas and/or wetlands compensation) based
on what is best for the aquatic environment on a watershed basis. In cases where riparian areas
are determined to be the most appropriate form of compensatory mitigation, the district engineer
may waive or reduce the requirement to provide wetland compensatory mitigation for wetland
losses.

(g) Permittees may propose the use of mitigation banks, in-lieu fee programs, or separate
permittee-responsible mitigation. For activities resulting in the loss of marine or estuarine
resources, permittee-responsible compensatory mitigation may be environmentally preferable if
there are no mitigation banks or in-lieu fee programs in the area that have marine or estuarine
credits available for sale or transfer to the permittee. For permittee-responsible mitigation, the
special conditions of the NWP verification must clearly indicate the party or parties responsible
for the implementation and performance of the compensatory mitigation project, and, if required,
its long-term management.

(h) Where certain functions and services of waters of the United States are permanently
adversely affected, such as the conversion of a forested or scrub-shrub wetland to a herbaceous
wetland in a permanently maintained utility line right-of-way, mitigation may be required to
reduce the adverse effects of the project to the minimal level.

24, Safety of Impoundment Structures. To ensure that all impoundment structures are
safely designed, the district engineer may require non-Federal applicants to demonstrate that the
structures comply with established state dam safety criteria or have been designed by qualified
persons. The district engineer may also require documentation that the design has been
independently reviewed by similarly qualified persons, and appropriate modifications made to
ensure safety.

25. Water Quality. Where States and authorized Tribes, or EPA where applicable, have
not previously certified compliance of an NWP with CWA Section 401, individual 401 Water
Quality Certification must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or
State or Tribe may require additional water quality management measures to ensure that the
authorized activity does not result in more than minimal degradation of water quality.
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26. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state coastal
zone management consistency concurrence must be obtained, or a presumption of concurrence
must occur (see 33 CFR 330.4(d)). The district engineer or a State may require additional
measures to ensure that the authorized activity is consistent with state coastal zone management
requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any regional
conditions that may have been added by the Division Engineer (see 33 CFR 330.4(e)) and with

any case specific conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its
section 401 Water Quality Certification, or by the state in its Coastal Zone Management Act
consistency determination.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and
complete project is prohibited, except when the acreage loss of waters of the United States
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest specified
acreage limit. For example, if a road crossing over tidal waters is constructed under NWP 14,
with associated bank stabilization authorized by NWP 13, the maximum acreage loss of waters
of the United States for the total project cannot exceed 1/3-acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the nationwide
permit verification to the new owner by submitting a letter to the appropriate Corps district office
to validate the transfer. A copy of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statement and signature:

“When the structures or work authorized by this nationwide permit are still in existence at
the time the property is transferred, the terms and conditions of this nationwide permit, including
any special conditions, will continue to be binding on the new owner(s) of the property. To
validate the transfer of this nationwide permit and the associated liabilities associated with
compliance with its terms and conditions, have the transferee sign and date below.”

(Transferee)

(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the authorized
activity and any required compensatory mitigation. The success of any required permittee-
responsible mitigation, including the achievement of ecological performance standards, will be
addressed separately by the district engineer. The Corps will provide the permittee the
certification document with the NWP verification letter. The certification document will
include:
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(a) A statement that the authorized work was done in accordance with the NWP
authorization, including any general, regional, or activity-specific conditions;

(b) A statement that the implementation of any required compensatory mitigation was
completed in accordance with the permit conditions. If credits from a mitigation bank or in-lieu
fee program are used to satisfy the compensatory mitigation requirements, the certification must
include the documentation required by 33 CFR 332.3(1)(3) to confirm that the permittee secured
the appropriate number and resource type of credits; and

(c) The signature of the permittee certifying the completion of the work and mitigation.

31. Pre-Construction Notification. (a) Timing. Where required by the terms of the NWP,
the prospective permittee must notify the district engineer by submitting a pre-construction
notification (PCN) as early as possible. The district engineer must determine if the PCN is
complete within 30 calendar days of the date of receipt and, if the PCN is determined to be
incomplete, notify the prospective permittee within that 30 day period to request the additional
information necessary to make the PCN complete. The request must specify the information
needed to make the PCN complete. As a general rule, district engineers will request additional
information necessary to make the PCN complete only once. However, if the prospective
permittee does not provide all of the requested information, then the district engineer will notify
the prospective permittee that the PCN is still incomplete and the PCN review process will not
commence until all of the requested information has been received by the district engineer. The
prospective permittee shall not begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer; or

(2) 45 calendar days have passed from the district engineer’s receipt of the complete PCN
and the prospective permittee has not received written notice from the district or division
engineer. However, if the permittee was required to notify the Corps pursuant to general
condition 18 that listed species or critical habitat might be affected or in the vicinity of the
project, or to notify the Corps pursuant to general condition 20 that the activity may have the
potential to cause effects to historic properties, the permittee cannot begin the activity until
receiving written notification from the Corps that there is “no effect” on listed species or “no
potential to cause effects” on historic properties, or that any consultation required under Section
7 of the Endangered Species Act (see 33 CFR 330.4(f)) and/or Section 106 of the National
Historic Preservation (see 33 CFR 330.4(g)) has been completed. Also, work cannot begin under
NWPs 21, 49, or 50 until the permittee has received written approval from the Corps. If the
proposed activity requires a written waiver to exceed specified limits of an NWP, the permittee
may not begin the activity until the district engineer issues the waiver. If the district or division
engineer notifies the permittee in writing that an individual permit is required within 45 calendar
days of receipt of a complete PCN, the permittee cannot begin the activity until an individual
permit has been obtained. Subsequently, the permittee’s right to proceed under the NWP may be
modified, suspended, or revoked only in accordance with the procedure set forth in 33 CFR
330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittee;

(2) Location of the proposed project;
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(3) A description of the proposed project; the project’s purpose; direct and indirect
adverse environmental effects the project would cause, including the anticipated amount of loss
of water of the United States expected to result from the NWP activity, in acres, linear feet, or
other appropriate unit of measure; any other NWP(s), regional general permit(s), or individual
permit(s) used or intended to be used to authorize any part of the proposed project or any related
activity. The description should be sufficiently detailed to allow the district engineer to
determine that the adverse effects of the project will be minimal and to determine the need for
compensatory mitigation. Sketches should be provided when necessary to show that the activity
complies with the terms of the NWP. (Sketches usually clarify the project and when provided
results in a quicker decision. Sketches should contain sufficient detail to provide an illustrative
description of the proposed activity (e.g., a conceptual plan), but do not need to be detailed
engineering plans);

(4) The PCN must include a delineation of wetlands, other special aquatic sites, and other
waters, such as lakes and ponds, and perennial, intermittent, and ephemeral streams, on the
project site. Wetland delineations must be prepared in accordance with the current method
required by the Corps. The permittee may ask the Corps to delineate the special aquatic sites and
other waters on the project site, but there may be a delay if the Corps does the delineation,
especially if the project site is large or contains many waters of the United States. Furthermore,
the 45 day period will not start until the delineation has been submitted to or completed by the
Corps, as appropriate;

(5) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands and
a PCN is required, the prospective permittee must submit a statement describing how the
mitigation requirement will be satisfied, or explaining why the adverse effects are minimal and
why compensatory mitigation should not be required. As an alternative, the prospective
permittee may submit a conceptual or detailed mitigation plan.

(6) If any listed species or designated critical habitat might be affected or is in the vicinity
of the project, or if the project is located in designated critical habitat, for non-Federal applicants
the PCN must include the name(s) of those endangered or threatened species that might be
affected by the proposed work or utilize the designated critical habitat that may be affected by
the proposed work. Federal applicants must provide documentation demonstrating compliance
with the Endangered Species Act; and

(7) For an activity that may affect a historic property listed on, determined to be eligible
for listing on, or potentially eligible for listing on, the National Register of Historic Places, for
non-Federal applicants the PCN must state which historic property may be affected by the
proposed work or include a vicinity map indicating the location of the historic property. Federal
applicants must provide documentation demonstrating compliance with Section 106 of the
National Historic Preservation Act.

(c) Form of Pre-Construction Notification: The standard individual permit application
form (Form ENG 4345) may be used, but the completed application form must clearly indicate
that it is a PCN and must include all of the information required in paragraphs (b)(1) through (7)
of this general condition. A letter containing the required information may also be used.

(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity’s compliance with the terms and
conditions of the NWPs and the need for mitigation to reduce the project’s adverse
environmental effects to a minimal level.
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(2) For all NWP activities that require pre-construction notification and result in the loss
of greater than 1/2-acre of waters of the United States, for NWP 21, 29, 39, 40, 42, 43, 44, 50,
51, and 52 activities that require pre-construction notification and will result in the loss of greater
than 300 linear feet of stream bed, and for all NWP 48 activities that require pre-construction
notification, the district engineer will immediately provide (e.g., via e-mail, facsimile
transmission, overnight mail, or other expeditious manner) a copy of the complete PCN to the
appropriate Federal or state offices (U.S. FWS, state natural resource or water quality agency,
EPA, State Historic Preservation Officer (SHPO) or Tribal Historic Preservation Office (THPO),
and, if appropriate, the NMFS). With the exception of NWP 37, these agencies will have 10
calendar days from the date the material is transmitted to telephone or fax the district engineer
notice that they intend to provide substantive, site-specific comments. The comments must
explain why the agency believes the adverse effects will be more than minimal. If so contacted
by an agency, the district engineer will wait an additional 15 calendar days before making a
decision on the pre-construction notification. The district engineer will fully consider agency
comments received within the specified time frame concerning the proposed activity’s
compliance with the terms and conditions of the NWPs, including the need for mitigation to
ensure the net adverse environmental effects to the aquatic environment of the proposed activity
are minimal. The district engineer will provide no response to the resource agency, except as
provided below. The district engineer will indicate in the administrative record associated with
each pre-construction notification that the resource agencies’ concerns were considered. For
NWP 37, the emergency watershed protection and rehabilitation activity may proceed
immediately in cases where there is an unacceptable hazard to life or a significant loss of
property or economic hardship will occur. The district engineer will consider any comments
received to decide whether the NWP 37 authorization should be modified, suspended, or revoked
in accordance with the procedures at 33 CFR 330.5.

(3) In cases of where the prospective permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any Essential
Fish Habitat conservation recommendations, as required by Section 305(b)(4)(B) of the
Magnuson-Stevens Fishery Conservation and Management Act.

(4) Applicants are encouraged to provide the Corps with either electronic files or multiple
copies of pre-construction notifications to expedite agency coordination.

D. District Engineer’s Decision

1. In reviewing the PCN for the proposed activity, the district engineer will determine
whether the activity authorized by the NWP will result in more than minimal individual or
cumulative adverse environmental effects or may be contrary to the public interest. For a linear
project, this determination will include an evaluation of the individual crossings to determine
whether they individually satisfy the terms and conditions of the NWP(s), as well as the
cumulative effects caused by all of the crossings authorized by NWP. If an applicant requests a
waiver of the 300 linear foot limit on impacts to intermittent or ephemeral streams or of an
otherwise applicable limit, as provided for in NWPs 13, 21, 29, 36, 39, 40, 42, 43, 44, 50, 51 or
52, the district engineer will only grant the waiver upon a written determination that the NWP
activity will result in minimal adverse effects. When making minimal effects determinations the
district engineer will consider the direct and indirect effects caused by the NWP activity. The
district engineer will also consider site specific factors, such as the environmental setting in the
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vicinity of the NWP activity, the type of resource that will be affected by the NWP activity, the
functions provided by the aquatic resources that will be affected by the NWP activity, the degree
or magnitude to which the aquatic resources perform those functions, the extent that aquatic
resource functions will be lost as a result of the NWP activity (e.g., partial or complete loss), the
duration of the adverse effects (temporary or permanent), the importance of the aquatic resource
functions to the region (e.g., watershed or ecoregion), and mitigation required by the district
engineer. If an appropriate functional assessment method is available and practicable to use, that
assessment method may be used by the district engineer to assist in the minimal adverse effects
determination. The district engineer may add case-specific special conditions to the NWP
authorization to address site-specific environmental concerns.

2. If the proposed activity requires a PCN and will result in a loss of greater than 1/10-
acre of wetlands, the prospective permittee should submit a mitigation proposal with the PCN.
Applicants may also propose compensatory mitigation for projects with smaller impacts. The
district engineer will consider any proposed compensatory mitigation the applicant has included
in the proposal in determining whether the net adverse environmental effects to the aquatic
environment of the proposed activity are minimal. The compensatory mitigation proposal may be
either conceptual or detailed. If the district engineer determines that the activity complies with
the terms and conditions of the NWP and that the adverse effects on the aquatic environment are
minimal, after considering mitigation, the district engineer will notify the permittee and include
any activity-specific conditions in the NWP verification the district engineer deems necessary.
Conditions for compensatory mitigation requirements must comply with the appropriate
provisions at 33 CFR 332.3(k). The district engineer must approve the final mitigation plan
before the permittee commences work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not necessary to
ensure timely completion of the required compensatory mitigation. If the prospective permittee
elects to submit a compensatory mitigation plan with the PCN, the district engineer will
expeditiously review the proposed compensatory mitigation plan. The district engineer must
review the proposed compensatory mitigation plan within 45 calendar days of receiving a
complete PCN and determine whether the proposed mitigation would ensure no more than
minimal adverse effects on the aquatic environment. If the net adverse effects of the project on
the aquatic environment (after consideration of the compensatory mitigation proposal) are
determined by the district engineer to be minimal, the district engineer will provide a timely
written response to the applicant. The response will state that the project can proceed under the
terms and conditions of the NWP, including any activity-specific conditions added to the NWP
authorization by the district engineer.

3. If the district engineer determines that the adverse effects of the proposed work are
more than minimal, then the district engineer will notify the applicant either: (a) that the project
does not qualify for authorization under the NWP and instruct the applicant on the procedures to
seek authorization under an individual permit; (b) that the project is authorized under the NWP
subject to the applicant’s submission of a mitigation plan that would reduce the adverse effects
on the aquatic environment to the minimal level; or (c) that the project is authorized under the
NWP with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensure no more than minimal adverse effects occur to the aquatic
environment, the activity will be authorized within the 45-day PCN period, with activity-specific
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conditions that state the mitigation requirements. The authorization will include the necessary
conceptual or detailed mitigation or a requirement that the applicant submit a mitigation plan that
would reduce the adverse effects on the aquatic environment to the minimal level. When
mitigation is required, no work in waters of the United States may occur until the district
engineer has approved a specific mitigation plan or has determined that prior approval of a final
mitigation plan is not practicable or not necessary to ensure timely completion of the required
compensatory mitigation.
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E. Further Information

1. District Engineers have authority to determine if an activity complies with the terms
and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.

4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project.

F. Definitions

Best management practices (BMPs): Policies, practices, procedures, or structures
implemented to mitigate the adverse environmental effects on surface water quality resulting
from development. BMPs are categorized as structural or non-structural.

Compensatory mitigation: The restoration (re-establishment or rehabilitation),
establishment (creation), enhancement, and/or in certain circumstances preservation of aquatic
resources for the purposes of offsetting unavoidable adverse impacts which remain after all
appropriate and practicable avoidance and minimization has been achieved.

Currently serviceable: Useable as is or with some maintenance, but not so degraded as to
essentially require reconstruction.

Direct effects: Effects that are caused by the activity and occur at the same time and
place.

Discharge: The term “discharge” means any discharge of dredged or fill material.

Enhancement: The manipulation of the physical, chemical, or biological characteristics of
an aquatic resource to heighten, intensify, or improve a specific aquatic resource function(s).
Enhancement results in the gain of selected aquatic resource function(s), but may also lead to a
decline in other aquatic resource function(s). Enhancement does not result in a gain in aquatic
resource area.

Ephemeral stream: An ephemeral stream has flowing water only during, and for a short
duration after, precipitation events in a typical year. Ephemeral stream beds are located above the
water table year-round. Groundwater is not a source of water for the stream. Runoff from rainfall
is the primary source of water for stream flow.

Establishment (creation): The manipulation of the physical, chemical, or biological
characteristics present to develop an aquatic resource that did not previously exist at an upland
site. Establishment results in a gain in aquatic resource area.

High Tide Line: The line of intersection of the land with the water’s surface at the
maximum height reached by a rising tide. The high tide line may be determined, in the absence
of actual data, by a line of oil or scum along shore objects, a more or less continuous deposit of
fine shell or debris on the foreshore or berm, other physical markings or characteristics,
vegetation lines, tidal gages, or other suitable means that delineate the general height reached by
a rising tide. The line encompasses spring high tides and other high tides that occur with periodic
frequency but does not include storm surges in which there is a departure from the normal or
predicted reach of the tide due to the piling up of water against a coast by strong winds such as
those accompanying a hurricane or other intense storm.
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Historic Property: Any prehistoric or historic district, site (including archaeological site),
building, structure, or other object included in, or eligible for inclusion in, the National Register
of Historic Places maintained by the Secretary of the Interior. This term includes artifacts,
records, and remains that are related to and located within such properties. The term includes
properties of traditional religious and cultural importance to an Indian tribe or Native Hawaiian
organization and that meet the National Register criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a single and complete non-linear
project in the Corps regulatory program. A project is considered to have independent utility if it
would be constructed absent the construction of other projects in the project area. Portions of a
multi-phase project that depend upon other phases of the project do not have independent utility.
Phases of a project that would be constructed even if the other phases were not built can be
considered as separate single and complete projects with independent utility.

Indirect effects: Effects that are caused by the activity and are later in time or farther
removed in distance, but are still reasonably foreseeable.

Intermittent stream: An intermittent stream has flowing water during certain times of the
year, when groundwater provides water for stream flow. During dry periods, intermittent streams
may not have flowing water. Runoff from rainfall is a supplemental source of water for stream
flow.

Loss of waters of the United States: Waters of the United States that are permanently
adversely affected by filling, flooding, excavation, or drainage because of the regulated activity.
Permanent adverse effects include permanent discharges of dredged or fill material that change
an aquatic area to dry land, increase the bottom elevation of a waterbody, or change the use of a
waterbody. The acreage of loss of waters of the United States is a threshold measurement of the
impact to jurisdictional waters for determining whether a project may qualify for an NWP; it is
not a net threshold that is calculated after considering compensatory mitigation that may be used
to offset losses of aquatic functions and services. The loss of stream bed includes the linear feet
of stream bed that is filled or excavated. Waters of the United States temporarily filled, flooded,
excavated, or drained, but restored to pre-construction contours and elevations after construction,
are not included in the measurement of loss of waters of the United States. Impacts resulting
from activities eligible for exemptions under Section 404(f) of the Clean Water Act are not
considered when calculating the loss of waters of the United States.

Non-tidal wetland: A non-tidal wetland is a wetland that is not subject to the ebb and
flow of tidal waters. The definition of a wetland can be found at 33 CFR 328.3(b). Non-tidal
wetlands contiguous to tidal waters are located landward of the high tide line (i.e., spring high
tide line).

Open water: For purposes of the NWPs, an open water is any area that in a year with
normal patterns of precipitation has water flowing or standing above ground to the extent that an
ordinary high water mark can be determined. Aquatic vegetation within the area of standing or
flowing water is either non-emergent, sparse, or absent. Vegetated shallows are considered to be
open waters. Examples of “open waters” include rivers, streams, lakes, and ponds.

Ordinary High Water Mark: An ordinary high water mark is a line on the shore
established by the fluctuations of water and indicated by physical characteristics, or by other
appropriate means that consider the characteristics of the surrounding areas (see 33 CFR
328.3(e)).

Perennial stream: A perennial stream has flowing water year-round during a typical year.
The water table is located above the stream bed for most of the year. Groundwater is the primary
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source of water for stream flow. Runoff from rainfall is a supplemental source of water for
stream flow,

Practicable: Available and capable of being done after taking into consideration cost,
existing technology, and logistics in light of overall project purposes.

Pre-construction notification: A request submitted by the project proponent to the Corps
for confirmation that a particular activity is authorized by nationwide permit. The request may be
a permit application, letter, or similar document that includes information about the proposed
work and its anticipated environmental effects. Pre-construction notification may be required by
the terms and conditions of a nationwide permit, or by regional conditions. A pre-construction
notification may be voluntarily submitted in cases where pre-construction notification is not
required and the project proponent wants confirmation that the activity is authorized by
nationwide permit.

Preservation: The removal of a threat to, or preventing the decline of, aquatic resources
by an action in or near those aquatic resources. This term includes activities commonly
associated with the protection and maintenance of aquatic resources through the implementation
of appropriate legal and physical mechanisms. Preservation does not result in a gain of aquatic
resource area or functions.

Re-establishment: The manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a former aquatic
resource. Re-establishment results in rebuilding a former aquatic resource and results in a gain in
aquatic resource area and functions.

Rehabilitation: The manipulation of the physical, chemical, or biological characteristics
of a site with the goal of repairing natural/historic functions to a degraded aquatic resource.
Rehabilitation results in a gain in aquatic resource function, but does not result in a gain in
aquatic resource area.

Restoration: The manipulation of the physical, chemical, or biological characteristics of a
site with the goal of returning natural/historic functions to a former or degraded aquatic resource.
For the purpose of tracking net gains in aquatic resource area, restoration is divided into two
categories; re-establishment and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special aquatic sites under the
404(b)(1) Guidelines. Riffle and pool complexes sometimes characterize steep gradient sections
of streams. Such stream sections are recognizable by their hydraulic characteristics. The rapid
movement of water over a course substrate in riffles results in a rough flow, a turbulent surface,
and high dissolved oxygen levels in the water. Pools are deeper areas associated with riffles. A
slower stream velocity, a streaming flow, a smooth surface, and a finer substrate characterize
pools.

Riparian areas: Riparian areas are lands adjacent to streams, lakes, and estuarine-marine
shorelines. Riparian areas are transitional between terrestrial and aquatic ecosystems, through
which surface and subsurface hydrology connects riverine, lacustrine, estuarine, and marine
waters with their adjacent wetlands, non-wetland waters, or uplands. Riparian areas provide a
variety of ecological functions and services and help improve or maintain local water quality.
(See general condition 23.)

Shellfish seeding: The placement of shellfish seed and/or suitable substrate to increase
shellfish production. Shellfish seed consists of immature individual shellfish or individual
shellfish attached to shells or shell fragments (i.e., spat on shell). Suitable substrate may consist
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of shellfish shells, shell fragments, or other appropriate materials placed into waters for shellfish
habitat.

Single and complete linear project: A linear project is a project constructed for the
purpose of getting people, goods, or services from a point of origin to a terminal point, which
often involves multiple crossings of one or more waterbodies at separate and distant locations.
The term “single and complete project” is defined as that portion of the total linear project
proposed or accomplished by one owner/developer or partnership or other association of
owners/developers that includes all crossings of a single water of the United States (i.e., a single
waterbody) at a specific location. For linear projects crossing a single or multiple waterbodies
several times at separate and distant locations, each crossing is considered a single and complete
project for purposes of NWP authorization. However, individual channels in a braided stream or
river, or individual arms of a large, irregularly shaped wetland or lake, etc., are not separate
waterbodies, and crossings of such features cannot be considered separately.

Single and complete non-linear project: For non-linear projects, the term “single and
complete project” is defined at 33 CFR 330.2(i) as the total project proposed or accomplished by
one owner/developer or partnership or other association of owners/developers. A single and
complete non-linear project must have independent utility (see definition of “independent
utility”). Single and complete non-linear projects may not be “piecemealed” to avoid the limits
in an NWP authorization.

Stormwater management: Stormwater management is the mechanism for controlling
stormwater runoff for the purposes of reducing downstream erosion, water quality degradation,
and flooding and mitigating the adverse effects of changes in land use on the aquatic
environment.

Stormwater management facilities: Stormwater management facilities are those facilities,
including but not limited to, stormwater retention and detention ponds and best management
practices, which retain water for a period of time to control runoff and/or improve the quality
(1.e., by reducing the concentration of nutrients, sediments, hazardous substances and other
pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the ordinary high water marks.
The substrate may be bedrock or inorganic particles that range in size from clay to boulders.
Wetlands contiguous to the stream bed, but outside of the ordinary high water marks, are not
considered part of the stream bed.

Stream channelization: The manipulation of a stream’s course, condition, capacity, or
location that causes more than minimal interruption of normal stream processes. A channelized
stream remains a water of the United States.

Structure: An object that is arranged in a definite pattern of organization. Examples of
structures include, without limitation, any pier, boat dock, boat ramp, wharf, dolphin, weir,
boom, breakwater, bulkhead, revetment, riprap, jetty, artificial island, artificial reef, permanent
mooring structure, power transmission line, permanently moored floating vessel, piling, aid to
navigation, or any other manmade obstacle or obstruction.

Tidal wetland: A tidal wetland is a wetland (i.e., water of the United States) that is
inundated by tidal waters. The definitions of a wetland and tidal waters can be found at 33 CFR
328.3(b) and 33 CFR 328.3(f), respectively. Tidal waters rise and fall in a predictable and
measurable rhythm or cycle due to the gravitational pulls of the moon and sun. Tidal waters end
where the rise and fall of the water surface can no longer be practically measured in a predictable
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rthythm due to masking by other waters, wind, or other effects. Tidal wetlands are located
channelward of the high tide line, which is defined at 33 CFR 328.3(d).

Vegetated shallows: Vegetated shallows are special aquatic sites under the 404(b)(1)
Guidelines. They are areas that are permanently inundated and under normal circumstances have
rooted aquatic vegetation, such as seagrasses in marine and estuarine systems and a variety of
vascular rooted plants in freshwater systems.

Waterbody: For purposes of the NWPs, a waterbody is a jurisdictional water of the
United States. If a jurisdictional wetland is adjacent — meaning bordering, contiguous, or
neighboring — to a waterbody determined to be a water of the United States under 33 CFR
328.3(a)(1)-(6), that waterbody and its adjacent wetlands are considered together as a single
aquatic unit (see 33 CFR 328.4(c)(2)). Examples of “waterbodies” include streams, rivers, lakes,
ponds, and wetlands.
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For all activities in waters of the U.S. that are suitable habitat for federally-listed fish species,
the permittee shall design all road crossings to ensure that the passage and/or spawning of
fish is not hindered. In these areas, the permittee shall employ bridge designs that span the
stream or river, including pier- or pile-supported spans, or designs that use a bottomless arch .
culvert with a natural stream bed, unless determined to be impracticable by the Corps.

Nationwide Permits (NWP) 3, 7, 12-15, 17-19, 21, 23, 25, 29, 35, 36, or 39-46, 48-52 cannot
be used to authorize structures, work, and/or the discharge of dredged or fill material that
would result in the "loss" of wetlands, mudflats, vegetated shallows or riffle and pool
complexes as defined at 40 CFR Part 230.40-45. The definition of "loss" for this regional
condition is the same as the definition of "loss of waters of the United States" used for the
Nationwide Permit Program. Furthermore, this regional condition applies only within the
State of Arizona and within the Mojave and Sonoran (Colorado) desert regions of California.
The desert regions in California are limited to four USGS Hydrologic Unit Code (HUC)
accounting units (Lower Colorado -150301, Northern Mojave-180902, Southern Mojave-
181001, and Salton Sea-181002).

When a pre-construction notification (PCN) is required, the appropriate U.S. Army Corps of
Engineers (Corps) District shall be notified in accordance with General Condition 31 using
either the South Pacific Division PCN Checklist or a signed application form (ENG Form
4345) with an attachment providing information on compliance with all of the General and
Regional Conditions. The PCN Checklist and application form are available at:

http://www.spl.usace.army.mil/regulatory. In addition, the PCN shall include:

a. A written statement describing how the activity has been designed to avoid and
minimize adverse effects, both temporary and permanent, to waters of the United
States;

b. Drawings, including plan and cross-section views, clearly depicting the location, size
and dimensions of the proposed activity as well as the location of delineated waters of
the U.S. on the site. The drawings shall contain a title block, legend and scale, amount
(in cubic yards) and area (in acres) of fill in Corps jurisdiction, including both
permanent and temporary fills/structures. The ordinary high water mark or, if tidal
waters, the mean high water mark and high tide line, should be shown (in feet), based
on National Geodetic Vertical Datum (NGVD) or other appropriate referenced
elevation. All drawings for projects located within the boundaries of the Los Angeles
District shall comply with the most current version of the Map and Drawing
Standards for the Los Angeles District Regulatory Division (available on the Los
Angeles District Regulatory Division website at:
www.spl.usace.army.mil/regulatory/); and
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C.

Numbered and dated pre-project color photographs showing a representative sample
of waters proposed to be impacted on the project site, and all waters proposed to be
avoided on and immediately adjacent to the project site. The compass angle and
position of each photograph shall be documented on the plan-view drawing required
in subpart b of this regional condition.

4. Submission of a PCN pursuant to General Condition 31 and Regional Condition 3 shall be
required for all regulated activities in the following locations:

5

2

a.

*b.

All perennial waterbodies and special aquatic sites within the State of Arizona and
within the Mojave and Sonoran (Colorado) desert regions of California, excluding the
Colorado River in Arizona from Davis Dam to River Mile 261 (northern boundary of
the Fort Mojave Indian Tribe Reservation). The desert region in California is limited
to four USGS HUC accounting units (Lower Colorado -150301, Northem Mojave-
180902, Southern Mojave-181001, and Salton Sea-181002).

All areas designated as Essential Fish Habitat (EFH) by the Pacific Fishery
Management Council (i.e., all tidally influenced areas - Federal Register dated March
12,2007 (72 FR 11092)), in which case the PCN shall include an EFH assessment
and extent of proposed impacts to EFH. Examples of EFH habitat assessments can be
found at: http://www.swr.noaa.gov/efh.htm.

All watersheds in the Santa Monica Mountains in Los Angeles and Ventura counties
bounded by Calleguas Creek on the west, by Highway 101 on the north and east, and
by Sunset Boulevard and Pacific Ocean on the south.

The Santa Clara River watershed in Los Angeles and Ventura counties, including but
not limited to Aliso Canyon, Agua Dulce Canyon, Sand Canyon, Bouquet Canyon,
Mint Canyon, South Fork of the Santa Clara River, San Francisquito Canyon, Castaic
Creek, Piru Creek, Sespe Creek and the main-stem of the Santa Clara River.

Individual Permits shall be required for all discharges of fill material in jurisdictional vernal

pools, with the exception that discharges for the purpose of restoration, enhancement,

management or scientific study of vernal pools may be authorized under NWPs 5, 6, and 27
with the submission of a PCN in accordance with General Condition 31 and Regional
Condition 3.

Individual Permits shall be required in Murrieta Creek and Temecula Creek watersheds in
Riverside County for new permanent fills in perennial and intermittent watercourses
otherwise authorized under NWPs 29, 39, 42 and 43, and in ephemeral watercourses for
these NWPs for projects that impact greater than 0.1 acre of waters of the United States. In
addition, when NWP 14 is used in conjunction with residential, commercial, or industrial

developments the 0.1 acre limit would also apply.

Individual Permits (Standard Individual Permit or 404 Letter of Permission) shall be required
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in San Luis Obispo Creek and Santa Rosa Creek in San Luis Obispo County for bank
stabilization projects, and in Gaviota Creek, Mission Creek and Carpinteria Creek in Santa
Barbara County for bank stabilization projects and grade control structures.

In conjunction with the Los Angeles District's Special Area Management Plans (SAMPs) for
the San Diego Creck Watershed and San Juan Creek/Western San Mateo Creek Watersheds
in Orange County, California, the Corps' Division Engineer, through his discretionary
authority has revoked the use of the following 26 selected NWPs within these SAMP
watersheds: 03,07, 12, 13, 14, 16, 17, 18, 19, 21, 25, 27, 29, 31, 33, 39, 40, 41, 42, 43, 44,
46, 49, 50, 51 and 52. Consequently, these NWPs are no longer available in those
watersheds to authorize impacts to waters of the United States from discharges of dredged or
fill material under the Corps' Clean Water Act section 404 authority.

Any requests to waive the 300 linear foot limitation for intermittent and ephemeral streams
for NWPs 29, 39, 40 and 42, 43, 44, 51 and 52 or to waive the 500 linear foot limitation
along the bank for NWP 13, must include the following:

a. A narrative description of the stream. This should include known information on:
volume and duration of flow; the approximate length, width, and depth of the
waterbody and characters observed associated with an Ordinary High Water Mark
(e.g. bed and bank, wrack line, or scour marks); a description of the adjacent
vegetation community and a statement regarding the wetland status of the associated
vegetation community (i.e. wetland, non-wetland); surrounding land use; water

quality; issues related to cumulative impacts in the watershed, and; any other relevant
information.

b.  An analysis of the proposed impacts to the waterbody in accordance with General
Condition 31 and Regional Condition 3;

¢. Measures taken to avoid and minimize losses, including other methods of
constructing the proposed project; and

d. A compensatory mitigation plan describing how the unavoidable losses are proposed
to be compensated, in accordance with 33 CFR Part 332.

*10.The permittee shall complete the construction of any compensatory mitigation required by

special condition(s) of the NWP verification before or concurrent with commencement of
construction of the authorized activity, except when specifically determined to be
impracticable by the Corps. When mitigation involves use of a mitigation bank or in-lieu fee
program, the permittee shall submit proof of payment to the Corps prior to commencement of
construction of the authorized activity.

*regional conditions developed jointly with the Corps’ San Francisco and Sacramento Districts
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1.¥  When pre-construction notification (PCN) is required, the permittee shall notify the U.S. Army Corps
of Engineers, Sacramento District (Corps) in accordance with General Condition 31 using either the South
Pacific Division Preconstruction Notification (PCN) Checklist or a signed application form (ENG Form
4345) with an attachment providing information on compliance with all of the General and Regional
Conditions. In addition, the PCN shall include;:

a. A written statement describing how the activity has been designed to avoid and minimize
adverse effects, both temporary and permanent, to waters of the United States;

b. Drawings, including plan and cross-section views, clearly depicting the location, size and
dimensions of the proposed activity, as well as the location of delineated waters of the U.S. on the site. The
drawings shall contain a title block, legend and scale, amount (in cubic yards) and area (in acres) of fill in
Corps jurisdiction, including both permanent and temporary fills/structures. The ordinary high water mark or,
if tidal waters, the mean high water mark and high tide line, should be shown (in feet), based on National
Geodetic Vertical Datum (NGVD) or other appropriate referenced elevation. All drawings for activities
located within the boundaries of the Los Angeles District shall comply with the September 15, 2010 Special
Public Notice: Mup and Drawing Standards for the Los Angeles District Regulatory Division, (available on
the Los Angeles District Regulatory Division website at: www.spl.usace.army.mil/regulatory/); and

c. Numbered and dated pre-project color photographs showing a representative sample of waters
proposed to be impacted on the site, and all waters of the U.S. proposed to be avoided on and immediately
adjacent to the activities site. The compass angle and position of each photograph shall be identified on the
plan-view drawing(s) required in subpart b of this Regional Condition.

2: For all Nationwide Permits (NWPs), the permittee shall submit a PCN in accordance with General
Condition 31 and Regional Condition 1, in the following circumstances:

a. For all activities that would result in the discharge of fill material into any vernal pool;

b. For any activity in the Primary and Secondary Zones of the Legal Delta, the Sacramento River,
the San Joaquin River, and the immediate tributaries of these waters;

c. For all crossings of perennial waters and intermittent waters;

d.  For all activities proposed within 100 feet of the point of discharge of a known natural spring
source, which is any location where ground water emanates from a point in the ground excluding seeps or
other discharges which lack a defined channel; and

e.*  For all activities located in areas designated as Essential Fish Habitat (EFH) by the Pacific
Fishery Management Council (i.e., all tidally influenced areas - Federal Register dated March 12, 2007 (72
FR 11092)), in which case the PCN shall include an EFH assessment and extent of proposed impacts to EFH.
Examples of EFH habitat assessments can be found at: http://www .swr.noaa.gov/efh.htm.

3. The permittee shall record the NWP verification with the Registrar of Deeds or other appropriate
official charged with the responsibility for maintaining records of title to or interest in real property for areas
(1) designated to be preserved as part of compensatory mitigation for authorized impacts, including any
associated covenants or restrictions, or (2) where boat ramps or docks, marinas, piers, and permanently
moored vessels will be constructed or placed in or adjacent to navigable waters. The recordation shall also
include a map showing the surveyed location of the preserved area or authorized structure.
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4. For all waters of the U.S. proposed to be avoided on a site, unless determined to be impracticable by
the Corps, the permittee shall:

a. Establish and maintain, in perpetuity, a preserve containing all avoided waters of the U.S. to
ensure that the functions of the aquatic environment are protected;

b. Place all avoided waters of the U.S. and any upland buffers into a separate parcel prior to
discharging dredge or fill material into waters of the U.S., and

c. Establish permanent legal protection for all preserve parcels, following Corps approval of the
legal instrument;

If the Corps determines that it is impracticable to require penmanent preservation of the avoided waters,
additional mitigation may be required in order to compensate for indirect impacts to the waters of the U.S.

5.  For all temporary fills, the PCN shall include a description of the proposed temporary fill, including
the type and amount of material to be placed, the area proposed to be impacted, and the proposed plan for
restoration of the temporary fill area to pre-activities contours and conditions, including a plan for the re-
vegetation of the temporary fill area, if necessary. In addition, the PCN shall include the reason(s) why
avoidance of temporary impacts is not practicable.

In addition, for all activities resulting in temporary fill within waters of the U.S., the permittee shall:

a. Utilize material consisting of clean and washed gravel. For temporary fills within waters of the
U.S. supporting anadromous fisheries, spawning quality gravel shall be used, where practicable, as
determined by the Corps, after consultation with appropriate Federal and state {ish and wildlife agencies;

b. Place a horizontal marker (e.g. fabric, certified weed free straw, etc.) to delineate the existing
ground elevation of the waters temporarily filled during construction; and

G- Remove all temporary fill within 30 days following completion of construction activities.

6.  Inaddition to the requirements of General Condition 2, unless determined to be impracticable by the
Corps, the following criteria shall apply to all road crossings:

a.*  For all activities in waters of the U.S. that are suitable habitat for Federally-listed fish species,
the permittee shall design all road crossings to ensure that the passage and/or spawning of fish is not
hindered. In these areas, the permittee shall employ bridge designs that span the stream or river, including
pier- or pile-supported spans, or designs that use a bottomless arch culvert with a natural stream bed;

b.  Road crossings shall be designed to ensure that no more than minor impacts would occur to fish
and wildlife passage or expected high flows, following the criteria listed in Regional Condition 6(a).
Culverted crossings that do not utilize a bottomless arch culvert with a natural stream bed may be authorized
for waters that do not contain suitable habitat for Federally listed fish species, if it can be demonstrated and is
specifically determined by the Corps, that such crossing will result in no more than minor impacts to fish and
wildlife passage or expected high flows;

c.  No construction activities shall occur within standing or flowing waters. For ephemeral or
intermittent streams, this may be accomplished through construction during the dry season. In perennial
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streams, this may be accomplished through dewatering of the work area. Any proposed dewatering plans
must be approved, in writing, by the Corps prior to commencement of construction activities; and

d.  All bank stabilization activities associated with a road crossing shall comply with Regional
Condition 19.

In no case shall stream crossings result in a reduction in the pre-construction bankfull width or depth of
perennial streams or negatively alter the flood control capacity of perennial streams.

7.%  For activities in which the Corps designates another Federal agency as the lead for compliance with
Section 7 of the Endangered Species Act (ESA) of 1973 as amended, pursuant to 50 CFR Part 402.07,
Section 305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and Management Act (EFH), pursuant
to 50 CFR 600.920(b) and/or Section 106 of the National Historic Preservation Act (NHPA) of 1966, as
amended, pursuant to 36 CFR 800.2(a)(2), the lead Federal agency shall provide all relevant documentation
to the Corps demonstrating any previous consultation efforts, as it pertains to the Corps Regulatory permit
area (for Section 7 and EFH compliance) and the Corps Regulatory area of potential effect (APE) (for
Section 106 compliance). For activities requiring a PCN, this information shall be submitted with the PCN.
If the Corps does not designate another Federal agency as the lead for ESA, EFH and/or NHPA, the Corps
will initiate consultation for compliance, as appropriate.

8.  For all NWPs which require a PCN, the permittee shall submit the following additional information
with the compliance certificate required under General Condition 30:

a. As-built drawings of the work conducted on the project site and any on-site and/or off-site
compensatory mitigation, preservation, and/or avoidance area(s). The as-builts shall include a plan-view
drawing of the location of the authorized work footprint (as shown on the permit drawings), with an overlay
of the work as constructed in the same scale as the permit drawings. The drawing shall show all areas of
ground disturbance, wetland impacts, structures, and the boundaries of any on-site and/or off-site mitigation
or avoidance areas. Please note that any deviations from the work as authorized, which result in additional
impacts to waters of the U.S., must be coordinated with the appropriate Corps office prior to impacts; and

b.  Numbered and dated post-construction color photographs of the work conducted within a
representative sample of the impacted waters of the U.S., and within all avoided waters of the U.S. on and
immediately adjacent to the proposed activities area. The compass angle and position of all photographs shall
be similar to the pre-construction color photographs required in Regional Condition 1(c) and shall be
identified on the plan-view drawing(s) required in subpart a of this Regional Condition.

9.  For all activities requiring permittee responsible mitigation, the permittee shall develop and submit to
the Corps for review and approval, a final comprehensive mitigation and monitoring plan for all permittee
responsible mitigation prior to commencement of construction activities within waters of the U.S. The plan
shall include the mitigation location and design drawings, vegetation plans, including target species to be
planted, and final success criteria, presented in the format of the Sacramento District's Habitat Mitigation

and Monitoring Proposal Guidelines, dated December 30, 2004, and in compliance with the requirements of
33 CFR 332.

10.* The permittee shall complete the construction of any compensatory mitigation required by special
condition(s) of the NWP verification before or concurrent with commencement of construction of the
authorized activity, except when specifically determined to be impracticable by the Corps. When mitigation
involves use of a mitigation bank or in-lieu fee program, the permittee shall submit proof of payment to the
Corps prior to commencement of construction of the authorized activity.
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11. The permittee is responsible for all authorized work and ensuring that all contractors and workers are
made aware and adhere to the terms and conditions of the permit authorization. The permittee shall ensure
that a copy of the permit authorization and associated drawings are available and visible for quick reference
at the site until all construction activities are completed.

12.  The permittee shall clearly identify the limits of disturbance in the field with highly visible markers
(e.g. construction fencing, flagging, silt barriers, etc.) prior to commencement of construction activities
within waters of the U.S. The permittee shall maintain such identification properly until construction is
completed and the soils have been stabilized. The permittee is prohibited from any activity (e.g. equipment
usage or materials storage) that impacts waters of the U.S. outside of the permit limits (as shown on the
permit drawings).

13. For all activities in which a PCN is required, the permittee shall notify the appropriate district office of
the start date for the authorized work within 10 days prior to initiation of construction activities.

14. The permittee shall allow Corps representatives to inspect the authorized activity and any mitigation
areas at any time deemed necessary to determine compliance with the terms and conditions of the NWP
verification. The permittee will be notified in advance of an inspection.

15. For all activities located in the Mather Core Recovery Area in Sacramento County, as identified in the
U.S. Fish and Wildlife Service’s Recovery Plan for Vernal Pool Ecosystems of California and Southern
Oregon dated December 15, 2005, NWPs 14, 18, 23, 29, 39, 40, 42, 43 and 44 are revoked from use in
vernal pools that may contain habitat for Federally-listed threatened and/or endangered vernal pool species.

16. For activities located in the Primary or Secondary Zone of the Legal Delta, NWPs 29 and 39 are
revoked.

17. For all activities within the Secondary Zone of the Legal Delta, the permittee shall conduct
compensatory mitigation for unavoidable impacts within the Secondary Zone of the Legal Delta.

18. For NWP 12: Permittees shall ensure the construction of utility lines does not result in the draining of
any water of the U.S., including wetlands. This may be accomplished through the use of clay blocks,
bentonite, or other suitable material (as approved by the Corps) to seal the trench. For utility line trenches,
during construction, the permittee shall remove and stockpile, separately, the top 6 — 12 inches of topsoil.
Following installation of the utility line(s), the permittee shall replace the stockpiled topsoil on top and seed
the area with native vegetation. The permittee shall submit a PCN for utility line activities in the following
circumstances:

a. The utility line crossing would result in a discharge of dredged and/or fill material into perennial
waters, intermittent waters, wetlands, mudflats, vegetated shallows, riffle and pool complexes, sanctuaries
and refuges or coral reefs;

b.  The utility line activity would result in a discharge of dredged and/or fill material into greater
than 100 linear feet of ephemeral waters of the U.S.;

e The utility line installation would include the construction of a temporary or permanent access
road, substation or foundation within waters of the U.S.; or
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d.  The proposed activity would not involve the restoration of all utility line trenches to pre-project
contours and conditions within 30 days following completion of construction activities.

19. For NWP 13 and 14: All bank stabilization activities shall involve either the sole use of native
vegetation or other bicengineered design techniques (e.g. willow plantings, root wads, large woody debris,
ete.), or a combination of hard-armoring (e.g. rip-rap) and native vegetation or bioengineered design
techniques, unless specifically determined to be impracticable by the Corps. The permittee shall submit a
PCN for any bank stabilization activity that involves hard-armoring or the placement of any non-vegetated or
non-bioengineered technique below the ordinary high water mark or, if tidal waters, the high tide line of
waters of the U.S. The request to utilize non-vegetated techniques must include information on why the sole
use of vegetated techniques is not practicable.

20.  For NWP 23: The permittee shall submit a PCN for all activities proposed for this NWP, in
accordance with General Condition 31 and Regional Condition 1. The PCN shall include a copy of the
signed Categorical Exclusion document and final agency determinations regarding compliance with ESA,
EFH and NHPA, in accordance with General Conditions 18 and 20 and Regional Condition 7.

21. For NWP 27: The permittee shall submit a PCN for aquatic habitat restoration, establishment, and
enhancement activities in the following circumstances:

a. The restoration, establishment or enhancement activity would result in a discharge of dredged
and/or fill material into perennial waters, intermittent waters, wetlands, mudflats, vegetated shallows, riffle
and pool complexes, sanctuaries and refuges or coral reefs; or

b.  The restoration, establishment or enhancement activity would result in a discharge of dredged
and/or fill material into greater than 100 linear feet of ephemeral waters of the U.S.

22. For NWPs 29 and 39: The channelization or relocation of intermittent or perennial drainages is not
authorized, except when, as determined by the Corps, the relocation would result in a net increase in
functions of the aquatic ecosystem within the watershed.

23.* Any requests to waive the 300 linear foot limitation for intermittent and ephemeral streams for NWPs
21,29,39,40,42, 43, 44, 50, 51 and 52, or to waive the 500 linear foot limitation along the bank for NWP
13, must include the following:

a. A narrative description of the stream. This should include known information on: volume and
duration of flow; the approximate length, width, and depth of the waterbody and characteristics observed
associated with an Ordinary High Water Mark (e.g. bed and bank, wrack line or scour marks); a description
of the adjacent vegetation community and a statement regarding the wetland status of the adjacent areas (i.e.
wetland, non-wetland); surrounding land use; water quality; issues related to cumulative impacts in the
watershed, and; any other relevant information;

b.  An analysis of the proposed impacts to the waterbody, in accordance with General Condition 31
and Regional Condition 1;

c. Measures taken to avoid and minimize losses to waters of the U.S., including other methods of
constructing the proposed activity(s); and

d. A compensatory mitigation plan describing how the unavoidable losses are proposed to be offset,
in accordance with 33 CFR 332.
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24. For NWPs 29, 39, 40, 42, and 43: The permittee shall establish and maintain upland vegetated buffers
in perpetuity, unless specifically determined to be impracticable by the Corps, next to all preserved open
waters, streams and wetlands including created, restored, enhanced or preserved waters of the U.S.,
consistent with General Condition 23(f). Except in unusual circumstances, as determined by the Corps,
vegetated buffers shall be at least 50 feet in width.

25. TFor NWP 46: The discharge shall not cause the loss of greater than 0.5 acres of waters of the United
States or the loss of more than 300 linear feet of ditch, unless specifically waived in writing by the Corps.

26. All NWPs except 3, 6,20, 27, 32, and 38 are revoked for activities in histosols, fens, bogs and
peatlands and in wetlands contiguous with fens. Fens are defined as slope wetlands with a histic epipedon
that are hydrologically supported by groundwater. Fens are normally saturated throughout the growing
season, although they may not be during drought conditions. For NWPs 3, 6, 20, 27, 32, and 38, the
permittee shall submit a PCN to the Corps in accordance with General Condition 31 and Regional Condition
1. This condition does not apply to NWPs 1, 2, 8,9, 10, 11, 24, 28, 35 or 36, as these NWPs either apply to
Section 10 only activities or do not authorize impacts to special aquatic sites.
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