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June 25, 2003

Gary M. Carlton

Executive Officer

Inland Valley Regional Water Quality Control Board

3443 Routier Road, Suite A

Sacramento, CA 95827-3003

Subject: Response to Notice of Violation, State Route 123, West Sheldon Bypass

Dear Mr. Coleman:

[Reference the RWQCB enforcement action and letter]
The Department of Transportation (Department), Inland Region is in receipt of your May 19, 2003 “Notice of Violation (NOV) of the National Pollutant Discharge Elimination System (NPDES) Permit No. CAS000003, (Order No. 99-06-DWQ) for Storm Water Discharges from the State of California, Department of Transportation Properties, Facilities and Activities”.  Please be assured that the Department takes very seriously our commitment to environmental quality and public safety.  The actions cited in the NOV are contrary to our policies, practices and training, and in fact represent an isolated incident compounded by unusual and unpredictable climatic conditions complicated by challenging soils and archeological findings. The Department is taking proactive measures to ensure that similar situations do not reoccur and that all construction activities are conducted in full compliance with our NPDES permit and other applicable environmental laws and regulations.

[General background of the project and the basis for the NOV] 

Protective and costly erosion and sediment control measures were implemented by the Department over the past two years demonstrates our genuine commitment to water quality.  At the beginning of the 2002-2003 rainy season, the Department fully implemented a comprehensive erosion and sediment control program for all disturbed soil areas of the construction project.  This effort consisted of various best management practices (BMPs) widely accepted as Best Conventional Technology (BCT).  Some of these BMPs included the installation of hydraulic mulch, deployment of  9-inch and 20-inch fiber rolls, silt fence, erosion control blankets, outlet protection devices, check dams, storm drain inlet protection, and multiple detention basins.  All of these BMPs were installed in accordance with the Department’s Permit as stated in the Statewide Storm Water Quality Practice Guidelines (Practice Guidelines).  Most of these efforts fell victim to a very large and highly intensive storm event (over six inches of rainfall in 24 hrs. with 4 inches occurring in 2 hrs.) on November 8, 2002.  Nearly every slope on the construction site was striped of its erosion control application, fiber rolls, and perimeter protection; detention basins filled to capacity with sediment.  The storm event resulted in a sediment-laden discharge to Simpson Creek, and a taxpayer loss of approximately $300,000.  However, this discharge did not appear to decrease the water quality due to the large amounts of sediment in the creek from the severity of the storm.

In response to this devastating storm event, the Department immediately met with your staff to devise an approach to repair and re-stabilize the damaged project areas.  The Department’s contractor mobilized heavy equipment (e.g., bulldozers, excavators, etc.) and re-graded, compacted, and track walked storm-battered areas.  Fiber rolls and perimeter protection were repaired or replaced, and sedimentation basins were cleaned out.  Because the previous conventional erosion control application failed so catastrophically, a robust combination of mechanically-bonded fiber matrix and coconut straw erosion control blankets were used to fortify all exposed areas at a significant expense (approximately $500,000 from November precipitation).  Further, two chitosan-based flocculation, pump, and filtration treatment units were installed to dewater the basins after 72 hours of the storm event to clarify unsettleable solids before discharge into Simpson Creek.

Once again, and similar to the November event, a series of forceful storms pounded the construction site between December 12-19, and destroyed approximately 70% of the site’s recently repaired BMPs, resulting in another taxpayer loss of approximately $200,000.  Since the December storm events, critical project areas have been promptly repaired and were properly maintained throughout the rainy season, including the time around your staff’s April 14, 2003, inspection.  The April 14 inspection followed another extremely intense storm cycle on April 12 and 13, 2003, (2.8 inches in 24 hours) resulting in widespread BMP damage.

BMP loading and damage are usual and customary results of intense precipitation events.  Repair and maintenance of storm loaded or damaged BMPs generally take several days to complete.  It is generally accepted that temporary BMPs are designed and deployed to provide discharge protection during a typical storm event.  The April 13-14 storm event was close to the 30-year average for the entire month of April.  Precipitation patterns this past rainy season were extremely difficult to predict, and have not been characteristic of historical trends.  All reasonable and in many cases exceptional measures were taken to prevent and minimize offsite discharges; however, such measures were unfortunately compromised by extraordinary meteorological events.

Notwithstanding the above conditions, the Department has demonstrated a commitment to water quality throughout this challenging construction project.  Construction and NPDES staff has worked closely and openly with your Board’s inspectors to ensure the most protective and appropriate BMPs were utilized.  We routinely consulted your staff and provided them with timely notification as required by the permit. 

[Response to the items requested in the NOV]
The information you requested from our Department in the NOV letter are detailed below.

The NOV requires the Department to immediately do the following:

· Ensure the filtration system does not discharge pollutants downstream in violation of NPDES Permit No. CAS000003.

The Department discontinued the use of the filtration system when it became apparent the system was not performing properly.  Consequently, the Department required the contractor to service the units including replacing the pumps, changing the flocculent, sand media, and filter cartridges.  Following this service, the effluent water quality improved significantly.

However, it is necessary to emphasize that the treatment and filtration system represents an emerging and innovative technology that significantly exceeds the construction permit standard of BCT.  While the Department’s contractor made all reasonable efforts to operate the treatment units at their highest efficiencies, it should be expected, if not tolerated, that there will be times and conditions when their operation will be compromised by unforeseen or confounding circumstances.  

As with all storm water BMPs, understanding their proper use and deriving their maximum benefit is an iterative process.  Without a doubt, portable construction site flocculation and filtration devices are still early in their development stages.  As this technology matures, and as the Department, Regional Boards, and others gain additional experience in its application, use and limitations will be better understood, and improved consistency in water quality will be achieved.  

The Department has dedicated unprecedented public resources to the protection of water quality during this challenging construction project.  The Board’s collaboration with our Department on this specific application with the goal of improving the performance of the filter/floc system has been invaluable. The Department welcomes the continued opportunity to partner with the Board’s staff in an effort to protect and enhance the water quality of this and other projects.                      

· Develop and implement a written storm water monitoring program that documents the discharges of the filtration system and ensures storm water discharges are in compliance with NPDES Permit No. CAS000003.

The Department has undertaken the development of a systematic water quality monitoring program.  This requirement will necessitate additional time to implement to ensure that valid data is collected.  However, as the rainy season has ended and no further discharges/runoff events are anticipated, immediate implementation is less critical.  The Department has required the contractor to develop and provide an expanded and comprehensive operation and maintenance manual along with a reliable monitoring program.  Once developed, the Department will provide the monitoring plan to your staff.  The Department anticipates the plan will be completed well in advance of the next rain season. 

The NOV requires the Department by June 30, 2003, to submit the following information:

· “A Notice of Potential Non-Compliance report for the discharge of sediment and sediment-laden water observed during the 14 April 2003 inspection.  This report must contain an evaluation of the duration and volume of the discharge.”  

In response to the requirement to provide a Notice on Potential Non-Compliance and to evaluate the duration of the discharge, the Department has made following determination:

A Notice of Potential Non-Compliance for the April 14, 2003, discharge was previously submitted to the RWQCB dated May 28, 2003. The Department is in the process of evaluating the potential duration and/or volume of discharge for the storm cycle of April 12 through April 14, 2003, as required by the NOV.  Accurate and reliable engineering estimates (subject to further refinement) will be provided to the RWQCB for review. 

· “A report outlining what steps the Department will take to bring the project site into compliance and abate the current site conditions that pose a threat to water quality.  This report should include a work plan that out lines the methods The Department will employ to ensure that future contractors and construction related activities comply with the site-specific SWPPP and comply with The Department’ NPDES permit requirements.” 

In response to the requirement to describe the steps to bring the project into compliance:

The Department has initiated the following activities:

The use of the filter and basin system represents BCT and is an appropriate practice when properly implemented and controlled.  The standard practice for the Department is to operate the filter system only to dewater the basins 72 hours after a precipitation event.  Under routine storm conditions, most of the water that drains to the basins will infiltrate or discharge through the outlet device. . After precipitation events, storm water that has not infiltrated will be dewatered after 72 hours to ensure that the basins are prepared for the next storm event utilizing the pump/filtration BMP. The resulting discharge of treated water will be of high quality.    Further, the Department staff will ensure that the contractor will continue to fully implement the BMPs identified in SWPPP.

To ensure the project site is and remains in full compliance with the Statewide NPDES Permit and other environmental requirements, the Department either has completed or is committed to undertaking the following activities prior to the rainy season of 2003-2004:

The contractor has been on site three times during the week of April 21, 2003 to service modify and improve the operational performance of the filter units.  The contractor replaced the sand media in the filtration unit.  Additionally, the contractor has installed 3 jel-floc bags in the intake hose.  This has resulted in additional water quality improvement.   A maintenance schedule has been established to change the 3 jel-floc bags and the cartridges at regular intervals based on treatment volume.  This improved operation and maintenance will allow for a consistently high quality effluent to be produced.

The disturbed soil areas that are not actively being worked on will be hydro-seeded no later than September 15th.  The type of seed mix will be that which is currently in use on the site.  This mix has proven to be a vigorous grower and provides rapid, high-density vegetative cover. 

Erosion control blankets will be utilized on Lonely Oak Road from the temporary connection to existing Highway 123.  Blankets will also be utilized above culverts, on steep slopes, and on other locations where the high potential for erosion may exist.  

Fiber rolls will be installed on the steep/long slopes as presented in the contractor’s SWPPP.

Asphalt concrete will be placed on the new highway prior to the onset of the rainy season, except at the Mason Way undercrossing and Simpson Creek Structures, which will still be under construction.  Permanent drainage facilities will be in use where the pavement is complete thereby greatly improving storm water quality.

The Department estimates the costs of installing, repairing and maintenance of the construction site BMPs including the operation of the filtration system for the rainy season 2003-2004 to be:

Cost of permanent erosion control based on contract item prices, 26 HA - $140,000

Purchase and install erosion control blankets, 45,000 m2 - $120,000

Purchase and install fiber rolls, 10,000 m - $100,000

Purchase and install silt fence, 2,000 m - $20,000

Purchase and install drainage inlet protection, 150 each - $15,000

Filtration System, 2 each for 6 months - $100,000

Maintain Filtration System, replace jel-floc, cartridges, sand media - $15,000

Maintain erosion and sediment controls throughout winter, 6 months - $45,000

Construct drainage basins - $70,000

Construct rock lined ditches, 3000 m - $40,000

Total Estimated Cost for the 2003-2004 rainy season - $665,000. 

· “A written summary calculating the duration and amount of sediment-laden water discharged, the events that led to the discharge and corrective and cleanup actions taken.”

In response to the requirements to provide a summary of the estimate of both amount and duration, the Department provides the following:

The Department is in the process of evaluating the potential duration and/or volume of discharge on April 14, 2003, as required. The Department is investigating and gathering additional data in order to provide accurate and reliable engineering estimates of both the volume and duration of the event and will provide them for the RWQCB’s review.

· “ A report calculating the approximate cost to appropriately operate and maintain all erosion and sediment controls at the site including the costs to operate and maintain an effective filtration system or series of systems at the project site.  This report should contain all costs (material, labor, hauling, disposal, etc.) associated with these activities.

In response to the requirements to report operational costs of the filtration and erosion control activities, the Department provides the following:

During the project development process an estimate of the costs to fully implement the NPDES permit provisions for temporary, permanent and treatment BMPs was made. These estimates were based on previous construction experience from similar projects.  Based upon these estimates appropriate funds were authorized by the California Transportation Commission for this project.  To date, the project required an additional one million six hundred thousand dollars ($1,200,000) in storm water BMP expenditures. These expenditures include the costs of the additional basins, replacement and /or maintenance of temporary BMPs and the use of the filtration system. NPDES compliance for the rainy season of 2002-2003 is estimated to approximately nine hundred thousand dollars ($900,000).

The above cost estimates are in addition to those included in the bid item under the contract originally developed for storm water NPDES compliance, and represent unanticipated (non budgeted) expenditures.  With respect to the estimate of labor costs, the Department does not control the specific costs associated with labor under the provisions of the general construction contract.  Labor costs are an included item under the contract.  The Department staff time for implementation, inspection, consultation, and maintenance of the innovative treatment dewatering BMP is estimated to be approximately 400 hours.  Should the RWQCB determine a more precise cost breakdown is necessary, additional time will be required to consult with our contractors and subcontractors to develop these estimates. 

· “A report describing the steps The Department will take to ensure future reporting on non-compliance conditions will comply with the requirements contained in NPDES Permit No. CAS00003 and the Department’ SWMP.”

In response to the requirements to describe steps taken to ensure proper reporting of non-compliance issues, the Department has initiated the following actions.

The Department will provide Resident Engineers and other construction personnel refresher training on the requirements of the Department NPDES permit No, CAS000003 and CAS000002.  The training will provide construction staff information on what to report, with an emphasis placed on the specific reporting requirements, including telephone numbers, the names of the persons to whom to report storm water or non-storm water discharge should be made, as well as step-by-step reporting procedures. Additionally, the Department construction supervisors will include a discussion on NPDES reporting procedures during expanded staff meetings.

The Department has the highest commitment to the principles of environmental protection and enhancement through the full implementation of the SWMP and full compliance with our NPDES permit.  The Department will remain proactive and vigilant on NPDES issues and in the event a situation of non-compliance occurs, we shall take prompt action to correct the situation and report such conditions to the Board. 

We trust that this response adequately addresses the NOV requirement for the submittal of information to the Board regarding this issue.  Should you have any questions, comments or require additional information regarding this response, please contact me at (123) 456-7890. 

Sincerely,

Chief

Inland Region NPDES/Storm Water Quality Branch

Project Development Division

cc:  
Project Resident Engineer 


Project Construction Engineer


District NPDES Coordinator

      
District Construction Storm Water Coordinator


Project SWPPP Inspector
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